
Journal of the Senate
Number 1-Special Session B Tuesday, January 22, 1991

At a Special Session of the Florida Legislature convened under Article III, Section 3(c), of the Consti-
tution of the State, as revised in 1968, begun and held at the Capitol, in the City of Tallahassee, in the
State of Florida.

CALL TO ORDER 1. That the Legislature of the State of Florida is convened in Special
Session pursuant to Article III, Section 3(c), Florida Constitution andThe Senate was called to order by the President at 2:15 p.m. A quorum Section 11.011, Florida Statutes, at the Capitol in Tallahassee, Florida

present-39: at 2:00 p.m., on Tuesday the 22nd of January, 1991, for a period of six
Madam President Davis Jennings Scott hours, ending at 8:00 p.m.
Bankhead Diaz-Balart Johnson Souto 2. That the Legislature is convened for the sole and exclusive purpose
Beard Dudley Kirkpatrick Thomas of consideration of legislation:
Brown Forman Kiser Thurman
Bruner Gardner Kurth Walker Reenacting the provisions of Chapter 90-201, Laws of Florida, and
Casas Girardeau Malchon Weinstein providing for severability of the provisions of such law.
Childers Gordon McKay Weinstock
Crenshaw Grant Meek Wexler Amending the provisions of Section 440.02, Florida Statutes, as
Crotty Grizzle Myers Yancey amended by Chapter 90-201, Laws of Florida, relating to the ability
Dantzler Jenne Plummer of certain sole proprietors, partners or corporate officers to elect

coverage as employees for the purpose of workers' compensation
Excused: Senator Langley; Senator Meek at 6:30 p.m. insurance.

PRAYER Amending provisions relating to the creation of the Industrial Rela-
tions Commission and the appointment of members thereto andThe following prayer was offered by Senator Brown: the disciplining of persons appointed thereto.

Before I begin the prayer today I ask each of you to join me in a Amending provisions relating to the creation, duties and funding of
moment of silent prayer on behalf of our service people that are in harm's the Workers' Compensation Oversight Board and legal counsel.
way in the Persian Gulf.

Oh God, we thank you for truth, and pray that as a body we may dili-
gently pursue it. We thank you for love, and pray that as individuals we
will share it with the whole of our hearts. We thank you, dear God, for
hope, and pray that we will face the future always with confidence. We 
thank you, our Father, for faith, and pray that you will always give us O
eyes to see beyond the obvious. Help us today, dear Father, to differenti- '
ate the essential from the inconsequential. Help us to discipline ourselves .xll... Gwen Margolis
for accomplishment and yet not neglect contemplation and reflection. , > President, The Florida Senate
Help us to walk in integrity, in humility and in compassion. As the God V 16t December 13, 1990
of Peace, dear Father, more than all, we pray that you will give peace to AF f r 
our world in these days of conflict. As the God of Comfort, we pray, dear 
God, that you will comfort those who are bereaved with loss of loved ones.
And, as the God of Righteousness, we pray that you will bring this terri- 
ble war to a quick and just end. Be with us today in our deliberations that , 1
what we may do will be in accord with what your will would be. In your , ' T. K. Wetherell
name we pray. Amen. o ' Speaker, The Florida House
PLEDGE * of Representatives

^^ Si;5F ~ December 11, 1990
Senator Meek led the Senate in the pledge of allegiance to the flag of

the United States of America.

READING OF PROCLAMATIONS

By direction of the President, the following proclamations were read by YDuly filed with and received by the Florida
the Secretary: ^4' .--s. Department of State this 13th day of

December, 1990
THE FLORIDA LEGISLATURE i

Jim Smith
JOINT PROCLAMATION Secretary of State

TO THE HONORABLE MEMBERS OF THE FLORIDA SENATE
AND THE FLORIDA HOUSE OF REPRESENTATIVES: THE FLORIDA LEGISLATURE

We, Gwen Margolis, President of the Florida Senate, and T. K. AMENDED JOINT PROCLAMATION
Wetherell, Speaker of the Florida House of Representatives, by virtue of AMENDED JOINT PROCLAMATION
the authority vested in us by Article III, Section 3(c), Florida Constitu- TO THE HONORABLE MEMBERS OF THE FLORIDA SENATE
tion, and Section 11.011, Florida Statutes, do hereby proclaim: AND THE FLORIDA HOUSE OF REPRESENTATIVES:

1
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We, Gwen Margolis, President of the Florida Senate, and T. K. 1. That paragraph 1 of our Amended Joint Proclamation filed Janu-

Wetherell, Speaker of the Florida House of Representatives, by virtue of ary 16, 1991, is hereby amended to read:

the authority vested in us by Article III, Section 3(c), Florida Constitu- That the Legislature is convened for the sole and exclusive purpose
tion, and Section 11.011, Florida Statutes, do hereby proclaim: of consideration of legislation:

1. That paragraph 2 of our Joint Proclamation filed December 13, Reenacting the provisions of Chapter 90-201, Laws of Florida, and
1990, is hereby amended to read: providing for severability of the provisions of such law.

That the Legislature is convened for the sole and exclusive purpose Amending the provisions of Section 440.02, Florida Statutes as
of consideration of legislation: amended by Chapter 90-201, Laws of Florida, relating to the ability

of certain sole proprietors, partners or corporate officers to elect
Reenacting the provisions of Chapter 90-201, Laws of Florida, and coverage as employees for the purpose of workers' compensation
providing for severability of the provisions of such law. insurance.

Amending the provisions of Section 440.02, Florida Statutes, as Amending provisions relating to the creation of the Industrial Rela-
amended by Chapter 90-201, Laws of Florida, relating to the ability tions Commission and the appointment of members thereto and

of certain sole proprietors, partners or corporate officers to elect the disciplining of persons appointed thereto.

coverage as employees for the purpose of workers' compensation Amending provisions relating to the creation, duties and funding of
insurance. the Workers' Compensation Oversight Board and legal counsel.

Amending provisions relating to the creation of the Industrial Rela- Amending Chapter 602, Florida Statutes, to provide for the sever-
tions Commission and the appointment of members thereto and ability of claims relating to costs and attorneys fees from claims for

the disciplining of persons appointed thereto, compensation for losses resulting from the Citrus Canker Eradica-
tion program.

Amending provisions relating to the creation, duties and funding of Increasing funding for the Citrus Canker Compensation Trust
the Workers' Compensation Oversight Board and legal counsel. Fund. 

Amending Chapter 602, Florida Statutes, to provide for the sever- Matters related to management of the legislative lobby registration
ability of claims relating to costs and attorneys fees from claims for program.
compensation for losses resulting from the Citrus Canker Eradica-
tion Program. Matters relating to salary and benefits of public employees called

to active military service.
Increasing funding for the Citrus Canker Compensation Trust
FuIncreasingd. 2. Except as amended by this Proclamation, the Joint Proclamation

~~~~~~~~~~Fund.-~~ ~ ~filed December 13, 1990, is ratified and confirmed.

2. Except as amended by this Proclamation, the Joint Proclamation
filed December 13, 1990, is ratified and confirmed.

Gwen Margolis
^i^H@~y^ ~~President, The Florida Senate

January 22, 1991
P''A 2

T7^ ~ Gwen Margolis
3 ~lw^^^JJ ~ President, The Florida Senate

F <&>@ 382~~January 16, 1991

~~~~~~~~~~~~~~~41/
@-t T. K. Wetherell

*" Hi ~~Speaker, The Florida House

@ Is WBRG%~T. K Wetherell iL X 'of Representatives
T.4K. Wetherell January 22, 1991

*"~~~ b fig~Speaker, The Florida House
of Representatives
January 14, 1991

w^SORID~s ^ iiDuly filed with and received by the Florida
_~hi~l&Xi . sDepartment of State this 22nd day of Jan-

uary, 1991

Jim Smith
Add/f~fi"^ ~Duly filed with and received by the Florida iSecretary of State

/aiS ' S ~ Department of State this 16th day of Janu- 4ow

ary, 1991

i F~ Jim Smith INTRODUCTION AND REFERENCE OF BILLS

-A 1t ^/Secretary of State First Reading

By Senator Dantzler-

THE FLORIDA LEGISLATURE SB 2-B-A bill to be entitled An act relating to citrus canker; amend-
ing s. 602.055, F.S.; providing an additional requirement for the payment

AMENDED JOINT PROCLAMATION of a claim by the Office of Citrus Canker Claims; amending s. 601.282,
F.S.; revising the percentage proceeds from citrus excise taxes transferred

TO THE HONORABLE MEMBERS OF THE FLORIDA SENATE to the Citrus Canker Eradication Trust Fund and the Citrus Canker
AND THE FLORIDA HOUSE OF REPRESENTATIVES: Compensation Trust Fund; amending chapter 90-326, Laws of Florida,

We, Gwen Margolis, President of the Florida Senate, and T. K. revising an appropriation from the Citrus Canker Compensation Trust
We , ear of the Florida House of Representatives, by virtue of Fund in the Department of Banking and Finance; providing an effective

Wetherell, Speaker of the Florida House of Representatives, by virtue of date.
the authority vested in us by Article III, Section 3(c), Florida Constitu-
tion, and Section 11.011, Florida Statutes, do hereby proclaim: -was referred to the Committee on Agriculture.
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By Senator Girardeau- reenacting s. 440.25(3), F.S., and reenacting and amending s. 440.25(4),
F.S., relating to procedures for bearings and appeals; replacing references

SCR 4-B-A concurrent resolution setting forth joint policy governing to the Industrial Relations Commission with references to the District
the registration of lobbyists. Court of Appeal, First District; repealing s. 440.26, F.S., relating to pre-

-was referred to the Committee on Rules and Calendar. sumptions in compensation proceedings; reenacting and amending s.
440.271, F.S., relating to appellate review of orders of judges of compen-

By Senators Forman, Margolis, Weinstein, Weinstock, Jenne, Dantzler, sation claims; providing for appeal to the District Court of Appeal, First
Kurth, Wexler, Walker, Yancey, Malchon, Brown, Gardner, Girardeau, District, instead of the Industrial Relations Commission; repealing s.
Thurman, Davis, Meek, Beard, Scott, Johnson, Grizzle, Jennings, Casas, 440. 272, F.S., relating to appellate review of orders of the Industrial Rela-
Grant, Crenshaw, Diaz-Balart, Bankhead, McKay, Myers, Crotty, Kiser, tions Commission; reenacting s. 440.34(2), (7), F.S., and reenacting and
Thomas, Childers, Kirkpatrick and Souto- amending s. 440.34(3), (5), F.S., relating to attorney's fees and costs;

deleting references to the Industrial Relations Commission; reenacting a.
SB 6-B-A bill to be entitled An act relating to military service; 440.37(4), F.S., relating to penalties for misrepresentation and fraud;

amending s. 115.09, F.S.; revising provisions with respect to leave to reenacting a. 440.38(1), (3), (5), F.S., relating to security for compensa-
public officials for military service; amending s. 115.14, F.S.; authorizing tion; reenacting a. 440.381, F.S., relating to applications for coverage and
employing authorities of employees of the state, counties, or municipali- payroll reporting and auditing; reenacting s. 440.385, F.S., relating to the
ties, who are reservists called to active duty to supplement military pay Florida Self-Insurers Guaranty Association, Incorporated; reenacting s.
under certain circumstances; providing for additional benefits; amending 440.386, F.S., relating to insolvency of self-insurers; reenacting s.
s. 121.111, F.S.; revising provisions with respect to credit for military ser- 440.39(3)(a), F.S., relating to third-party liability; reenacting s. 440.43,
vice under the Florida Retirement System; providing for retroactive F.S., relating to penalties for failure to secure payment of compensation;
application; providing an effective date. repealing a. 440.44(8), (10), F.S., 1989, relating to an advisory council and

-was referred to the Committee on Personnel, Retirement and Collec- a workers' compensation oversight board; repealing s. 440.4415, F.S.,
tive Bargaining, relating to the Workers' Compensation Oversight Board; reenacting s.

440.45(1), (2), F.S., relating to judges of compensation claims; reenacting
By the Committee on Commerce and Senators Jennings and Brown- s. 440.49, F.S., relating to rehabilitation of injured employees and the

Special Disability Trust Fund; reenacting and amending s. 440.52, F.S.,SB 8-B-A bill to be entitled An act relating to workers' compensa- relating to registration of insurance carriers; requiring insurance carriers
tion; reenacting s. 20.13(4), F.S., relating to the Division of Insurance providing insurance under ch. 440, F.S., to notify a contractor upon can-
Fraud of the Department of Insurance; reenacting and amending s. cellation or expiration of insurance; reenacting s. 440.56(6), F.S., relating
20.171 (2), (3), F.S., relating to the Department of Labor and Employment to penalties for violation of safety rules; reenacting s. 440.572, F.S., relat-
Security; repealing s. 20.171(5), F.S., relating to the Industrial Relations ing to authorization of individual self-insurers to provide coverage; reen-
Commission; repealing s. 4, ch. 90-201, Laws of Florida, relating to a peti- acting a. 440.575(1)(c), F.S., relating to local government pools; reenact-
tion to the Supreme Court by The Florida Bar for adoption of rules; reen- ing s. 440.59, F.S., relating to risk management reports; reenacting s.
acting s. 442.20, F.S., relating to workplace safety; reenacting a. 7, ch. 90- 440.591, F.S., relating to rulemaking authority; reenacting as. 489.114,
201, Laws of Florida, relating to an appropriation to the department for 489.510, F.S., relating to evidence of coverage of contractors and electrical
a new Division of Safety; reenactmng s. 440.015, F.S., relating to construc- contractors; reenacting s. 626.611(15), F.S., relating to denial, suspension,
tion of the Workers' Compensation Law; reenacting and amending s. or revocation of, or refusal to renew, a license or appointment for fraudu-
440.02, F.S., relating to definitions applicable to the Workers' Compensa- lent and dishonest practices; reenacting s. 626.869(5), F.S., relating to
tion Law; deleting a reference to a repealed provision; providing condi- workers' compensation insurance adjuster continuing education course
tions and procedures under which certain sole proprietors, partners, and requirements; reenacting s. 627.0915, F.S., relating to consideration of
officers may elect to be exempt from ch. 440, F.S.; amending a. 440.05, drug-free workplace programs in the setting of rates; reenacting s.
F.S.; prescribing requirements for submitting a notice of election to 627.1615, F.S., relating to discrimination against certain applicants for
become exempt; requiring the Division of Workers' Compensation of the coverage; reenacting s. 627.162, F.S., relating to installment payment of
Department of Labor and Employment Security to issue a certification premiums; reenacting and amending ss. 54, 55, ch. 90-201, Laws of Flor-
of the election to be exempt to such persons under specified circum- ida, relating to the Joint Select Committee on Workers' Compensation
stances; providing requirements for providing workers' compensation; and alternative methods of compliance for self-insurers; continuing ch.
providing registration requirements for subcontractors; providing a fee; 440, F.S., as amended, in effect after October 1, 1991, notwithstanding its
reenacting s. 440.055, F.S., relating to annual employer affidavits; creat- scheduled repeal; reenacting s. 57, ch. 90-201, Laws of Florida, relating to
ing a. 440.077, F.S.; providing that such persons electing to be exempt reduction of rates; reenacting and amending s. 115, ch. 90-201, Laws of
may not receive benefits under ch. 440, F.S.; reenacting and amending s. Florida, relating to an appropriation to the Department of Labor and
440.09, F.S., relating to coverage; deleting a reference to a repealed provi- Employment Security; revising such appropriation; reenacting ss. 116-
sion; reenacting a. 440.092, F.S., relating to compensability of injuries 117, 119-120, ch. 90-201, Laws of Florida, relating to appropriations to
incurred in attending certain recreational and social activities, while the Department of Insurance and the Department of Professional Regu-
going to or coming from work, while deviating from employment, and lation and severability; repealing a. 118, ch. 90-201, Laws of Florida, relat-
while traveling in connection with employment and for subsequent inter- ing to an appropriation to the Joint Legislative Management Committee;
vening accidents; reenacting and amending a. 440.10, F.S., relating to lia- providing for retroactive application; providing an effective date.
bility for compensation; requiring contractors and subcontractors to pro-
vide proof of secured compensation for employees or an exemption as a -was referred to the Committee on Commerce.
condition to obtaining building permits; requiring contractors and sub- By Senator Diaz-Balart-
contractors engaging in public or private construction to secure and
maintain compensation for employees under the Workers' Compensation SB 10-B-A bill to be entitled An act relating to international affairs;
Law; allowing contractors to require evidence of insurance or exemption; reenacting a. 288.801, F.S., relating to legislative findings and intent;
requiring a subcontractor to notify his contractor of his election of reenacting a. 288.802, F.S., relating to the principal international affairs
exemption; authorizing contractors and third-party payors to recover officer of the state; reenacting a. 288.803, F.S., relating to creation of the
paid or payable benefits and interest thereon; reenacting a. 440.101, F.S., Florida International Affairs Commission; reenacting a. 288.804, F.S.,
relating to legislative intent with respect to drug-free workplaces; reen- relating to duties of the commission; reenacting a. 288 505, F.S., relating
acting and amending a. 440.102, F.S., relating to drug-free workplace pro- to the strategic plan for international economic development; reenacting
grams; reenacting a. 440.11(1), F.S., relating to exclusiveness of liability; a 288.806, F.S., relating to international business promotion grants; reen-
reenacting a. 440.12(1), F.S., relating to commencement of compensation; acting s. 288.807, F.S., relating to biennial reports; reenacting a. 288.808,
reenacting a. 440.13, F.S., relating to medical services and supplies and to F.S., relating to the Florida International Affairs Commission Trust
violations and penalties relating thereto; reenacting a. 440.135, F.S., relat- Fund; reenacting a. 288.809, F.S., relating to the Florida International
ing to pilot programs for medical and remedial care; reenacting a. 440.15, Affairs Foundation; reenacting a. 288.810, F.S., relating to the executive
F.S., relating to compensation for disability; reenacting a. 440.16(1)(b), director of the commission; reenacting a. 288.811, F.S., relating to the
F.S., relating to compensation for death; reenacting a. 440.185(4), F.S., Florida International Trade and Investment Council; reenacting a.
relating to provision of informational brochures to injured workers; reen- 288.812, F.S., relating to the Florida International Tourism Advisory
acting a. 440.19(1), F.S., relating to time and procedure for filing claims; Council; reenacting a. 288.813, F.S., relating to the Agricultural Advisory
reenacting a. 440.20(9), (12), F.S., relating to payment of compensation; Council of the Department of Agriculture and Consumer Services; reen-
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acting s. 288.814, F.S., relating to the Florida International Council; reen- SPECIAL ORDER
acting s. 288.815, F.S., relating to international research; reenacting s. Consideration of SB -Bwas deferred.
288.816, F.S., relating to intergovernmental relations; reenacting s.
229.6054, F.S., relating to international education; reenacting s. 288.817, MOTIONS
F.S., relating to international education liaison; reenacting s. 76(2) and
(3), ch. 90-201, Laws of Florida, relating to feasibility studies conducted On motion by Senator Gardner, by two-thirds vote SCR 4-B was also
by the Board of Regents; reenacting s. 229.6053(1) and (3)(a) and (b), referred to the Committee on Appropriations.
F.S., relating to the Florida Commission on International Education; On motions by Senator Gardner, by two-thirds vote SCR 4-B was
reenacting s. 240.137, F.S., relating to linkage institutes between postsec- withdrawn from the Committee on Appropriations and by unanimous
ondary institutions of Florida and foreign countries; reenacting s. consent taken up instanter.
288.818, F.S., relating to the International Language Institute Advisory
Council; reenacting s. 228.086(1) and (4)(e) and (g), F.S., relating to SCR 4-B-A concurrent resolution setting foith joint policy governing
regional centers of excellence; reenacting s. 229.59(1), F.S., relating to the registration of lobbyists.
educational improvement projects; reenacting s. 229.6056, F.S., relating On motion by Senator Girardeau, by two-thirds vote SCR 4-B was
to education outreach activities; reenacting s. 240.145(1), F.S., relating to read the second time in full.
the Postsecondary Education Planning Commission; reenacting s.
240.147(2), F.S., relating to duties of the commission; reenacting S. Senator Johnson moved the following amendment which failed:
187.201(1)(b), F.S., relating to educational policies of the State Compre- Amendment 1-On page 1, line 25, after "entity" insert: , not
hensive Plan; reenacting s. 229.6051, F.S., relating to cooperation of edu- formed for or regularly engaged in the act of lobbying,
cational agencies with the Florida International Affairs Commission;
reenacting s. 15.18, F.S., relating to international and cultural relations; The vote was:
reenacting s. 88, ch. 90-201, Laws of Florida, relating to duties of the Yeas-18
Department of State; reenacting s. 89, ch. 90-201, Laws of Florida, relat-
ing to future repeal of ss. 15.185 and 15.20, F.S.; reenacting s. 288.819, Bankhead Crotty Jennings Plummer
F.S., relating to the Florida International Banking Advisory Council; Beard Dudley Johnson Scott
reenacting s. 20.17(2)(c) and (4), F.S., relating to the Department of Com- Bruner Gordon Kiser Souto
merce; reenacting and amending s. 92, ch. 90-201, Laws of Florida, relat- Casas Grant McKay
ing to appointments to the Economic Development Advisory Council; Crenshaw Grizzle Myers
correcting a cross-reference; reenacting s. 288.025, F.S., relating to the Nays-19
Division of International Trade and Development of the Department of 
Commerce; reenacting s. 288.03, F.S., relating to the Division of Eco- Brown Gardner Malchon Weinstein
nomic Development of the Department of Commerce; reenacting s. Childers Girardeau Meek Weinstock
288.115, F.S., relating to expenses of the Department of Commerce; reen- Dantzler Jenne Thomas Wexler
acting s. 288.118(1), F.S., relating to the export finance officer of the Divi- Davis Kirkpatrick Thurman Yancey
sion of International Trade and Development; reenacting s. Forman Kurth Walker
601.15(10)(h), F.S., relating to citrus marketing; reenacting and amending Senator Diaz-Balart moved the following amendment which failed:
ss. 98-100, ch. 90-201, Laws of Florida, relating to future repeals; correct-
ing cross-references; reenacting and amending a. 288.820, F.S., relating to Amendment 2-On page 1, lines 22-23 and lines 28-29, strike "and so
implementation of specified provisions; clarifying a cross-reference; reen- declares during that appearance"
acting s. 288.8041, F.S., relating to duties of the Florida International On motion by Senator Girardeau, 8CR 4-B was adopted and certifiedAffairs Commission; reenacting s. 288.8032, F.S., relating to organization to the House. The vote on adoption was:
of the commission; reenacting s. 288.760, F.S., relating to export finance;
reenactin s. 288.821, F.S., relating to the Florida International Tourism Yeas-37
Promotion Council; reenacting and amending s. 288.822, F.S., relating to
operation of foreign offices; correcting a cross-reference; reenacting s. Madam President Davis Johnson Thomas
288.823, F.S., relating to the Florida Council of International Economic Bankhead Dudley Kirkpatrick Thurman
Advisors; reenacting s. 108, ch. 90-201, Laws of Florida, relating to Brown Gardner Kurth Weinstein
amendment of s. 288.117, F.S., relating to international currency and Bruner Girardeau Malchon Weinstock
barter exchanges; reenacting s. 109, ch. 90-201, Laws of Florida, relating Casas Gordon McKay Wexler
to amendment of a. 288.121, F.S., relating to the Division of Tourism of Childers Grant Meek Yancey
the Department of Commerce; reenacting a. 288.824, F.S., relating to Crenshaw Grizzle Myers
powers of the Governor; reenacting s. 288.825, F.S., relating to reports to Crotty Jenne Plummer
the Florida International Affairs Commission; reenacting and amending Dantzler Jennings Scott
s. 112, ch. 90-201, Laws of Florida, relating to future repeals; correcting
cross-references; reenacting s. 288.123(1) and (2), F.S., relating to the Nays-1
Tourism Advisory Council; reenacting a. 288.826, F.S., relating to the Diaz-Balart
Florida International Trade and Promotion Trust Fund; providing for
review and repeal of ss. 288.821, 288.823, F.S.; reenacting s. 120, ch. 90- Vote after roll call:
201, Laws of Florida, relating to severability; providing a retroactive Yea-Souto
effective date.

MOTIONS
-was referred to the Committee on International Trade, Economic

Development and Tourism. On motion by Senator Gardner, by two-thirds vote SB 8-B was also
referred to the Committee on Appropriations.

MOTIONS RELATING TO COMMITTEE REFERENCE
On motion by Senator Gardner, by two-thirds vote SB 8-B was with-

On motions by Senator Thomas, by two-thirds vote SB 8-B was with- drawn from the Committee on Appropriations and by unanimous consent
drawn from the Committee on Commerce; SCR 4-B was withdrawn from taken up instanter.
the Committee on Rules and Calendar; SB 2-B was withdrawn from the
Committee on Agriculture; SB 6-B was withdrawn from the Committee n motion by Senator Childers, by two-thirds vote-
on Personnel, Retirement and Collective Bargaining; and SB 10-B was SB 8-B-A bill to be entitled An act relating to workers' compensa-
withdrawn from the Committee on International Trade, Economic Devel- tion; reenacting a. 20.13(4), F.S., relating to the Division of Insurance
opment and Tourism and by two-thirds vote established as a special Fraud of the Department of Insurance; reenacting and amending s.
order calendar. 20.171(2), (3), F.S., relating to the Department of Labor and Employment
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Security; repealing s. 20.171(5), F.S., relating to the Industrial Relations ing to authorization of individual self-insurers to provide coverage; reen-
Commission; repealing s. 4, ch. 90-201, Laws of Florida, relating to a peti- acting s. 440.575(1)(c), F.S., relating to local government pools; reenact-
tion to the Supreme Court by The Florida Bar for adoption of rules; reen- ing s. 440.59, F.S., relating to risk management reports; reenacting s.
acting s. 442.20, F.S., relating to workplace safety; reenacting s. 7, ch. 90- 440.591, F.S., relating to rulemaking authority; reenacting ss. 489.114,
201, Laws of Florida, relating to an appropriation to the department for 489.510, F.S., relating to evidence of coverage of contractors and electrical
a new Division of Safety; reenacting s. 440.015, F.S., relating to construc- contractors; reenacting s. 626.611(15), F.S., relating to denial, suspension,
tion of the Workers' Compensation Law; reenacting and amending s. or revocation of, or refusal to renew, a license or appointment for fraudu-
440.02, F.S., relating to definitions applicable to the Workers' Compensa- lent and dishonest practices; reenacting s. 626.869(5), F.S., relating to
tion Law; deleting a reference to a repealed provision; providing condi- workers' compensation insurance adjuster continuing education course
tions and procedures under which certain sole proprietors, partners, and requirements; reenacting s. 627.0915, F.S., relating to consideration of
officers may elect to be exempt from ch. 440, F.S.; amending s. 440.05, drug-free workplace programs in the setting of rates; reenacting s.
F.S.; prescribing requirements for submitting a notice of election to 627.1615, F.S., relating to discrimination against certain applicants for
become exempt; requiring the Division of Workers' Compensation of the coverage; reenacting s. 627.162, F.S., relating to installment payment of
Department of Labor and Employment Security to issue a certification premiums; reenacting and amending ss. 54, 55, ch. 90-201, Laws of Flor-
of the election to be exempt to such persons under specified circum- ida, relating to the Joint Select Committee on Workers' Compensation
stances; providing requirements for providing workers' compensation; and alternative methods of compliance for self-insurers; continuing ch.
providing registration requirements for subcontractors; providing a fee; 440, F.S., as amended, in effect after October 1, 1991, notwithstanding its
reenacting s. 440.055, F.S., relating to annual employer affidavits; creat- scheduled repeal; reenacting s. 57, ch. 90-201, Laws of Florida, relating to
ing s. 440.077, F.S.; providing that such persons electing to be exempt reduction of rates; reenacting and amending s. 115, ch. 90-201, Laws of
may not receive benefits under ch. 440, F.S.; reenacting and amending s. Florida, relating to an appropriation to the Department of Labor and
440.09, F.S., relating to coverage; deleting a reference to a repealed provi- Employment Security; revising such appropriation; reenacting ss. 116-
sion; reenacting s. 440.092, F.S., relating to compensability of injuries 117 119-120, ch. 90-201, Laws of Florida, relating to appropriations to
incurred in attending certain recreational and social activities while ' te' rmn o su c a o aret o pros ions gon to or coing from work,* while deviating from employment and the L "Department of Insurance and the Department of Professional Regu-
gowhileng to or comaveling frin c onnectionrk, while deviating fromth employment and for subsequent inter- latlon and severability; repealing s. 118, ch. 90-201, Laws of Florida, relat-while traveling in connection with employment and for subsequent inter- ing to an appropriation to the Joint Legislative Management Committee;
vening accidents; reenacting and amending s. 440.10, F.S., relating to lia-rg to an appro ation to the Joint Legslative Management Committee;
bility for compensation; requiring contractors and subcontractors to pro- providing for retroactive application; providing an effective date
vide proof of secured compensation for employees or an exemption as a -was read the second time by title.
condition to obtaining building permits; requiring contractors and sub-
contractors engaging in public or private construction to secure and Senators Johnson, Dudley, Davis, Myers, Kiser and McKay offered the
maintain compensation for employees under the Workers' Compensation following amendment which was moved by Senator Johnson and failed:
Law; allowing contractors to require evidence of insurance or exemption;
requiring a subcontractor to notify his contractor of his election of Amendment 1-On page 10, lines 7-31, page 11, lines 1-31, page 12,
exemption; authorizing contractors and third-party payors to recover lines 1-31, page 13, lines 1-31, page 14, lines 1-31, page 15, lines 1-31, and
paid or payable benefits and interest thereon; reenacting s. 440.101, F.S., page 16, lines 1-21, strike all of said lines and insert:
relating to legislative intent with respect to drug-free workplaces; reen- Section 2. Subsection (5) of section 20 171, Florida Statutes, 1990
acting and amending s. 440.102, F.S., relating to drug-free workplace pro- Sectmn 2 Subsection (5) of section 20171, Floda Statutes, 1990
grams; reenacting s. 440.11(1), F.S., relating to exclusiveness of liability; upplement is reenacted to read
reenacting s. 440.12(1), F.S., relating to commencement of compensation; 20.171 Department of Labor and Employment Security.-There is
reenacting s. 440.13, F.S., relating to medical services and supplies and to created a Department of Labor and Employment Security.
violations and penalties relating thereto; reenacting s. 440.135, F.S., relat-
ing to pilot programs for medical and remedial care; reenacting s. 440.15, (5)(a)1.a. There is created within the Department of Labor and
F.S., relating to compensation for disability; reenacting s. 440.16(1)(b), Employment Security an Industrial Relations Commission to consist of
F.S., relating to compensation for death; reenacting s. 440.185(4), F.S., a presiding judge and four other judges, all to be appointed by the Gover-
relating to provision of informational brochures to injured workers; reen- nor after February 1,1991, but before March 15,1991, and all to serve full
acting s. 440.19(1), F.S., relating to time and procedure for filing claims; time. Each appointee shall have the qualifications required by law for
reenacting s. 440.20(9), (12), F.S., relating to payment of compensation; judges of the District Courts of Appeal. In addition to these qualifica-
reenacting s. 440.25(3), F.S., and reenacting and amending s. 440.25(4), tions, the judges of the Industrial Relations Commission shall be substan-
F.S., relating to procedures for hearings and appeals; replacing references tially experienced in the field of workers' compensation.
to the Industrial Relations Commission with references to the District
Court of Appeal, First District; repealing s. 440.26, F.S., relating to pre- b. Initially, the Governor shall appoint two judges for terms of 4
sumptions in compensation proceedings; reenacting and amending s. years, two judges for terms of 3 years, and one judge for a term of 2 years.
440.271, F.S., relating to appellate review of orders of judges of compen- Thereafter, each full-time judge shall be appointed for a term of 4 years
sation claims; providing for appeal to the District Court of Appeal, First but during the term of office may be removed by the Governor for cause.
District, instead of the Industrial Relations Commission; repealing s.
440.272, F.S., relating to appellate review of orders of the Industrial Rela- c. The initial appointment process, retention process, and filling of
tions Commission; reenacting s. 440.34(2), (7), F.S., and reenacting and vacancies of unexpired terms for the judges shall be by the Supreme
amending s. 440.34(3), (5), F.S., relating to attorney's fees and costs; Court Judicial Nominating Commission. The Supreme Court Judicial
deleting references to the Industrial Relations Commission; reenacting s. Nominating Commission shall submit a report to the Governor by Janu-
440.37(4), F.S., relating to penalties for misrepresentation and fraud; ary 1, 1991, of fifteen candidates for the initial five judge appointments.
reenacting s. 440.38(1), (3), (5), F.S., relating to security for compensa- The Governor shall appoint the individual judges.
tion; reenacting s. 440.381, F.S., relating to applications for coverage and
payroll reporting and auditing; reenacting s. 440.385, F.S., relating to the d. Prior to the expiration of the term of office of a judge, the conduct
Florida Self-Insurers Guaranty Association, Incorporated; reenacting s. of such judge shall be reviewed by the Supreme Court Judicial Nominat-
440.386, F.S., relating to insolvency of self-insurers; reenacting s. ing Commission. A report of the Supreme Court Judicial Nominating
440.39(3)(a), F.S., relating to third-party liability; reenacting s. 440.43, Commission regarding retention shall be furnished to the Governor no
F.S., relating to penalties for failure to secure payment of compensation; later than 6 months prior to the expiration of the term of the judge. If the
repealing s. 440.44(8), (10), F.S., 1989, relating to an advisory council and Supreme Court Judicial Nominating Commission issues a favorable
a workers' compensation oversight board; repealing s. 440.4415, F.S., report, the Governor shall reappoint the judge. However, if the Supreme
relating to the Workers' Compensation Oversight Board; reenacting s. Court Judicial Nominating Commission issues an unfavorable report, the
440.45(1), (2), F.S., relating to judges of compensation claims; reenacting Supreme Court Judicial Nominating Commission shall commence the
s. 440.49, F.S., relating to rehabilitation of injured employees and the procedure for issuing a report to the Governor which shall include a list
Special Disability Trust Fund; reenacting and amending s. 440.52, F.S., of three candidates for appointment. In the event a vacancy occurs
relating to registration of insurance carriers; requiring insurance carriers during an unexpired term of a judge on the Industrial Relations Commis-
providing insurance under ch. 440, F.S., to notify a contractor upon can- sion, then the Supreme Court Judicial Nominating Commission shall
cellation or expiration of insurance; reenacting s. 440.56(6), F.S., relating commence the procedure for issuing a report to the Governor which shall
to penalties for violation of safety rules; reenacting s. 440.572, F.S., relat- include a list of three candidates for appointment.
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e. The Industrial Relations Commission judges are also subject to the 5. There may be an executive assistant to the presiding judge who
jurisdiction of the Judicial Qualifications Commission during their term shall perform such duties as the presiding judge may direct. Additionally,
of office. each judge may have research assistants or law clerks.

2. The presiding judge may by order filed in the records of the com- (f)l. The commission shall maintain and keep open during reasonable
mission and with the approval of the Governor, appoint associate judges business hours a clerk's office, provided in the Capitol or some other suit-
to serve as temporary judges of the commission. Such appointment may able building in Leon County, for the transaction of its business. All
be made only of a currently commissioned judge of compensation claims. books, papers, records, files, and the seal of the commission shall be kept
This appointment shall be for such periods of time as not to cause an at this office. The office shall be furnished and equipped by the commis-
undue burden on the caseload in the judge's jurisdiction. Each associate sion.
judge appointed shall receive no additional pay during the appointment 2. The Industrial Relations Commission shall appoint a clerk who
except for expenses incurred in the performance of the additional duties. shall hold his office during the pleasure of the commission. Before enter-

3 The total salaries andbeucommission are ming upon the discharge of his duties, the clerk shall give bond in the sum
3 The total salaries and benefits of all Judges of the $5,000 payable to the Governor or his successors in office, to be

to be paid from the trust fund created by s. 440.50. Notwithstanding any approved by a majority of the members of the commission conditioned
other provision of law, the judges shall be paid a salary equal to that paid upon the faithful discharge of the duties of his office, which bond shall
under state law to the judges of District Courts of Appeal. be filed in the office of the Secretary of State.

(b)1. Thecommissionisvestedwithallauthority,powers,duties, and 3. The clerk shall be paid an annual salary to be determined in
responsibilities relating to review of orders of judges of compensation accordance with s. 25.382.
claims in workers' compensation proceedings under chapter 440. The
Industrial Relations Commission shall review by appeal final orders of 4. The clerk is authorized to employ such deputies and clerical assis-
judges of compensation claims entered pursuant to chapter 440. The First tants as may be necessary. Their number and compensation shall be
District Court of Appeal shall retain jurisdiction over all workers' com- approved by the commission and paid from the annual appropriation for
pensation proceedings pending before it on April 1, 1991. The commis- the Industrial Relations Commission from the Workers' Compensation
sion may hold sessions and conduct hearings at any place within the Administration Trust Fund.
state. Three judges shall consider each case and the concurrence of two 5. The clerk, upon the filing of a certified copy of a notice of appeal
shall be necessary to a decision. Any judge may request an en banc hear- or petition, shall charge and collect a filing fee of $250 for each case dock-
ing for review of a final order of a judge of compensation claims. eted, and shall charge and collect for copying, certifying, or furnishing

2. The Industrial Relations Commission shall be within the Depart- opinions, records, papers, or other instruments, and for other services the
ment of Labor and Employment Security but, in the performance of its same service charges as provided in s. 28.24. The state or its agencies,ment of Labor and Employment S>ecurity but, mn the performance of its ^ ^^^ ^^ ~
powers and duties under chapter 440, shall not be subject to control, whe appearing as appellant or petitioner, is exempt from the filing fee.
supervision, or direction by the Department of Labor and Employment reque i th sueco
Security. The commission is not an agency for purposes of chapter 120. 6. The clerk of the Industrial Relations Commission is required to

prepare a statement of all fees collected in duplicate each month and
3. The property, personnel, and appropriations related to the com- remit one copy of said statement, together with all fees collected by him,

mission's specified authority, powers, duties, and responsibilities shall be to the state Comptroller who shall place the same to the credit of the
provided to the commission by the Department of Labor and Employ- Workers' Compensation Administration Trust Fund.
ment Security.

(g) The commission shall have a seal for authentication of its orders,
(c) The commission shall make such expenditures, including expendi- awards, and proceedings, upon which shall be inscribed the words "State

tures for personnel services and rent at the seat of government and else- of Florida Industrial Relations Commission-Seal"; and it shall be judi-
where; for law books, reference materials, periodicals, furniture, equip- cially noticed.
ment, and supplies; and for printing and binding, as may be necessary in
exercising its authority and powers and carrying out its duties and (h) The commission is expressly authorized to destroy obsolete rec-
responsibilities. All such expenditures of the commission shall be allowed ords of the commission.
and paid as provided in s. 440.50 upon the presentation of itemized (i) Industrial Relations Commission judges shall be reimbursed for
vouchers therefor approved by the presiding judge. travel expenses as provided in s. 112.061.

(d) The commission may charge, in its discretion, for publications, (j) The practice and procedure before the commission and the judges
subscriptions, and copies of records and documents. Such fees shall be of compensation claims shall be governed by rules adopted by the
deposited in the fund established in s. 440.50. Supreme Court except to the extent that such rules conflict with the pro-

(e)1. The presiding judge shall exercise administrative supervision visions of this hapter.
over the Industrial Relations Commission and over the judges and other Section 3. The Florida Bar is hereby requested to petition on or
officers of such courts. before January 1, 1991, the Florida Supreme Court for the adoption of

rules for matters pending before the Industrial Relations Commission
2. The presiding judge of the Industrial Relations Commission shall and such other rules as may be required by this act to be adopted by the

have the power: courts of the State of Florida.

a. To assign judges to hear appeals from final orders of judges of com- (Renumber subsequent sections.)
pensation claims.

The vote was:
b. To hire and assign clerks and staff. Yeas17

Yeas-17
c. To regulate use of courtrooms. Bankhead Dudley Johnson Scott

Bankhead Dudley Johnson Scott
d. To supervise dockets and calendars. Beard Gordon Kiser Yancey

Crenshaw Grant McKay
e. To do everything necessary to promote the prompt and efficient Crotty Grizzle Myers

administration of justice in the courts over which he presides. Dantzler Jennings Plummer

3. The presiding judge shall be responsible to the Chief Justice of the Nays-21
Supreme Court for such information as may be required by the chief jus-
tice, including, but not limited to, caseload, status of dockets, and dispo- Madam President Forman Malchon Weinstein
sition of cases in the courts over which he presides. Brown Gardner Meek Weinstock

Bruner Girardeau Souto Wexler
4. The presiding judge shall be selected by a majority of the judges for Casas Jenne Thomas

a term of 2 years. The presiding judge may succeed himself for successive Childers Kirkpatrick Thurman
terms. Diaz-Balart Kurth Walker
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Senator Kiser moved the following amendment which failed: (b) "Employee" includes any person who is an officer of a corporation
and who performs services for remuneration for such corporation withinAmendment 2-On page 18, line 9, through page 29, line 23, strike this state, whether or not such services are continuous. However, except

all of section 7 and insert: as hereinafter provided, any officer of a corporation may elect to be
Section 7. Section 440.02, Florida Statutes, 1990 Supplement, is reen- exempt from coverage under this chapter by filing written certification of

acted to read: the election with the division as provided in s. 440.05. Services shall be
presumed to have been rendered the corporation in cases when such offi-

440.02 Definitions.-When used in this chapter, unless the context cer is compensated by other than dividends upon shares of stock of such
clearly requires otherwise, the following terms shall have the following corporation owned by him.
meanings:

(c) "Employee" includes a sole proprietor or a partner who devotes
(1) "Accident" means only an unexpected or unusual event or result, full time to the proprietorship or partnership and, except as hereinafter

happening suddenly. A mental or nervous injury due to stress, fright or provided, elects to be included in the definition of employee by filing
excitement only, or disability or death due to the accidental acceleration notice thereof as provided in s. 440.05. However, partners or sole propri-
or aggravation of a venereal disease or of a disease due to the habitual use etors actively engaged in the construction industry are considered
of alcohol or controlled substances or narcotic drugs, shall be deemed not employees in all instances whether or not the right of election is exer-
to be an injury by accident arising out of the employment. Where a pre- cised.
existing disease or anomaly is accelerated or aggravated by an accident
arising out of and in the course of employment, only acceleration of death (d) "Employee" does not include:
or acceleration or aggravation of the preexisting condition reasonably
attributable to the accident shall be compensable, with respect to death 1. An independent contractor, who is not subject to the control and
or permanent impairment. direction of the employer as to his actual conduct, except those independ-

ent contractors engaged in the construction industry, including:
(2) "Adoption" or "adopted" means legal adoption prior to the time of

the injury, a. An individual who agrees in writing to perform services for a person
or corporation without supervision or control as a real estate salesman or

(3) "Carrier" means any person or fund authorized under s. 440.38 to agent, if such service by such individual for such person or corporation is
insure under this chapter and includes a self-insurer, and a commercial performed for remuneration solely by way of commission; and
self-insurance fund authorized under s. 624.462.

b. Bands, orchestras, and musical and theatrical performers, includ-
(4) Casual" as used in this section shall be taken to refer only to ing disk jockeys, performing in licensed premises as defined in chapter

employments when the work contemplated is to be completed in not 562, provided a written contract evidencing an independent contractor
exceeding 10 working days, without regard to the number of men relationship is entered into prior to the commencement of such entertain-
employed, and when the total labor cost of such work is less than $100. ment

(5) "Child" includes a posthumous child, a child legally adopted prior c. An owner-operator of a motor vehicle who transports property
to the injury of the employee, and a stepchild or acknowledged child born under a written contract with a motor carrier which evidences a relation-
out of wedlock dependent upon the deceased, but does not include mar- ship by which the owner-operator assumes the responsibility of an
ried children unless wholly dependent on him. "Grandchild" means a employer for the performance of the contract, provided that the owner-
child as above defined of a child as above defined. "Brother" and "sister" operator is required to furnish the necessary motor vehicle equipment
include stepbrothers and stepsisters, halfbrothers and halfsisters, and and all costs incidental to the performance of the contract, including, but
brothers and sisters by adoption, but does not include married brothers not limited to, fuel, taxes licenses, repairs, and hired help; and the
or married sisters unless wholly dependent on the employee. "Child, owner-operator is paid a commission for his transportation service and is
grandchild," "brother," and "sister" include only persons who at the time not paid by the hour or on some other time-measured basis.

of the death of the deceased employees are under 18 years of age, or
under 22 years of age if a full-time student in an accredited educational 2. A person whose employment is both casual and not in the course
institution. of the trade, business, profession, or occupation of the employer.

(6) "Compensation" means the money allowance payable to an 3. A volunteer, except a volunteer worker for the state or a county,
employee or to his dependents as provided for in this chapter. city, or other governmental entity. Notwithstanding the provisions of s.

(7) "Construction industry" means for-profit activities involving the 440.26, a person who does not receive monetary remuneration for his ser-
carrying out of any building, clearing, filling, excavation, or substantial vices is presumed to be a volunteer unless there is substantial evidence
improvement in the size or use of any structure or the appearance of any that a valuable consideration was intended by both employer andimpoveentin hesiz oruseof nystrctue o th apeaanc ofany employee. For purposes of this chapter, the term "volunteer" includes,
land. When appropriate to the context, "construction" refers to the act of oyee For purposes of this chapter, the term volunteer includes
construction or the result of construction. However, "construction" shall but is not limited to:
not mean a landowner's act of construction or the result of a construction a. Persons who serve in private nonprofit agencies and who receive no
upon his or her own premises, provided such premises are not intended compensation other than expenses in an amount less than or equivalent
to be sold or resold. to the standard mileage and per diem expenses provided to salaried

(8) "Date of maximum medical improvement" means the date after employees in the same agency or, in the event that such agency does not
which further recovery from, or lasting improvement to, an injury or dis- have salaried employees who receive mileage and per diem, then such vol-
ease can no longer reasonably be anticipated, based upon reasonable unteers who receive no compensation other than expenses in an amount
medical probability, less than or equivalent to the customary mileage and per diem paid to

salaried workers in the community as determined by the division.
(9) "Death" as a basis for a right to compensation means only death

resulting from an injury. b. Volunteers participating in federal programs established pursuant
to Pub. L. No. 93-113.

(10) "Department" means the Department of Labor and Employment
Security. 4. Any officer of a corporation who elects to be exempt from coverage

under this chapter; however, no officer of a corporation engaged in the
(11) "Disability" means incapacity because of the injury to earn in the construction industry shall be exempted from coverage under this chap-

same or any other employment the wages which the employee was receiv- ter.
ing at the time of the injury.~ing at the time of the injury. (14) "Employer" means the state and all political subdivisions

(12) "Division" means the Division of Workers' Compensation of the thereof, all public and quasi-public corporations therein, every person
Department of Labor and Employment Security. carrying on any employment, and the legal representative of a deceased

11 i~~~t \ "T? i " -i * i ~~~~~person or the receiver or trustees of any person.(13)(a) "Employee" means every person engaged in any employment person or the receiver or trustees of any person.
under any appointment or contract of hire or apprenticeship, express or (15)(a) "Employment," subject to the other provisions of this chapter,
implied, oral or written, including aliens and also including minors, means any service performed by an employee for the person employing
whether lawfully or unlawfully employed, him.
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(b) "Employment" includes: (22) "Spouse" includes only a spouse substantially dependent for
financial support upon the decedent and living with the decedent at the

1. Employment by the state and all political subdivisions thereof and time of the decedent's injury and death, or substantially dependent upon
all public and quasi-public corporations therein, including officers the decedent for financial support and living apart at that time for justifi-
elected at the polls. able cause.

2. All private employments in which four or more employees are (23) "Time of injury" means the time of the occurrence of the acci-
employed by the same employer or, with respect to the construction dent resulting in the injury.
industry, all private employment in which one or more employees are
employed by the same employer. (24) "Wages" means the money rate at which the service rendered is

,. * r .^i <** -i- rcompensedunder the contract of hiring in force at the time of the
3. Volunteer firefighters responding to or assisting with fire or medi recompensed under the contract of hiring in force at the time of the

cal emergencies whether or not the firefighters are on duty. injury and includes only the wages earned on the! job where the employee
is injured and does not include wages from outside or concurrent employ-

(c) "Employment" does not include service performed by or as: ment except in the case of a volunteer firefighter, together with the rea-
sonable value of housing furnished to the employee by the employer

1. Domestic servants in private homes. which is the permanent year-round residence of the employee, and gratu-

2. Agricultural labor performed on a farm in the employ of a bona ities to the extent reported to the employer in writing as taxable income

fide farmer, or association of farmers, who employs 5 or fewer regular received in the course of employment from others than the employer and

employees and who employs fewer than 12 other employees at one time employer contributions for health insurance for the employee or the

for seasonal agricultural labor that is completed in less than 30 days, pro- employee's dependents. However, housing furnished to migrant workers

vided such seasonal employment does not exceed 45 days in the same cal- shall be included in wages unless provided after the time of injury. In

endar year. The term "farm" includes stock, dairy, poultry, fruit, fur- employment in which an employee receives consideration for housing, the

bearing animals, fish, and truck farms, ranches, nurseries, and orchards. reasonable value of such housing compensation shall be the actual cost to

The term "agricultural labor" includes field foremen, timekeepers, check- the employer or based upon the Fair Market Rent Survey promulgated

ers, and other farm labor supervisory personnel. pursuant to section 8 of the Housing and Urban Development Act of
1974, whichever is less. However, if employer contributions for housing or

3. Professional athletes, such as professional boxers, wrestlers, base- health insurance are continued after the time of the injury, the contribu-
ball, football, basketball, hockey, polo, tennis, jai alai, and similar play- tions are not "wages" for the purpose of calculating an employee's average
ers, and motorsports teams competing in a motor racing event as defined weekly wage.
in s. 549.08.

(25) "Weekly compensation rate" means and refers to the amount of
4. Labor under a sentence of a court to perform community services compensation payable for a period of 7 consecutive days, including any

as provided in s. 316.193. Saturdays, Sundays, holidays, and other nonworking days which fall

(16) "Misconduct" includes, but is not limited to, the following, which within such period of 7 consecutive days. When Saturdays, Sundays, holi-

shall not be construed in panri materia with each other: days, or other nonworking days immediately follow the first 7 days of dis-
ability or occur at the end of a period of disability as the last day or days

(a) Conduct evincing such willful or wanton disregard of an employ- of such period, such nonworking days constitute a part of the period of
er's interests as is found in deliberate violation or disregard of standards disability with respect to which compensation is payable.
of behavior which the employer has the right to expect of his employee;
or (26) "Construction design professional" means an architect, profes-

sional engineer, landscape architect, or land surveyor, or any corporation,
(b) Carelessness or negligence of such a degree or recurrence as to professional or general, that has a certificate to practice in the construc-

manifest culpability, wrongful intent, or evil design, or to show an inten- tion design field from the Florida Department of Professional Regulation.
tional and substantial disregard of an employer's interests or of the
employee's duties and obligations to his employer. (27) "Individual self-insurer" means any employer who has secured

payment of compensation pursuant to s. 440.38(1)(b) as an individual
(17) "Injury" means personal injury or death by accident arising out self-insurer. 

of and in the course of employment, and such diseases or infection as nat- se-surer.
urally or unavoidably result from such injury. Damage to dentures, eye- (28) "Domestic individual self-insurer" means an individual self-
glasses, prosthetic devices, and artificial limbs may be included in this insurer:
definition only when the damage is shown to be part of, or in conjunction
with, an accident. This damage must specifically occur as the result of an (a) Which is a corporation formed under the laws of this state;

accident in the normal course of employment. (b) Who is an individual who is a resident of this state or whose pri-

(18) "Parent" includes stepparents and parents by adoption, parents- mary place of business is located in this state; or
in-law, and any persons who for more than 3 years prior to the death of
the deceased employee stood in the place of a parent to him and were (c) Which is a partnership whose principals are residents of this state

dependent on the injured employee. or whose primary place of business is located in this state.

(19) "Permanent impairment" means any anatomic or functional (29) "Foreign individual self-insurer" means an individual self-

abnormality or loss, existing after the date of maximum medical improve- insurer:
ment, which results from the injury. (a) Which is a corporation formed under the laws of any state, dis-

(20) "Person" means individual, partnership, association, or corpora- trict, territory, or commonwealth of the United States other than this
tion, including any public service corporation. state;

(21) "Self-insurer" means: (b) Who is an individual who is not a resident of this state and whose
primary place of business is not located in this state; or

(a) Any employer who has secured payment of compensation pursu-
ant to s. 440.38(1)(b) or (6) as an individual self-insurer; (c) Which is a partnership whose principals are not residents of this

(b) Any employer who has secured payment of compensation through state and whose primary place of business is not located in this state.
(b) Any employer who has secured payment of compensation through

a group self-insurer pursuant to s. 440.57; (30) "Insolvent member" means an individual self-insurer which is a

(c) Any group self-insurer established pursuant to s. 440.57 member of the Florida Self-Insurers Guaranty Association, Incorporated,
(c) Any group self-insurer established pursuantor which was a member and has withdrawn pursuant to s. 440.385(1)(b),

(d) A public utility as defined in s. 364.02 or s. 366.02 that has and which has been found insolvent, as defined in paragraph (31) (a), (b),
assumed by contract the liabilities of contractors or subcontractors pur- or (c), by a court of competent jurisdiction in this or any other state, or
suant to s. 440.571; or meets the definition of paragraph (31)(d).

(e) Any local government pool established pursuant to s. 440.575. (31) "Insolvency" or "insolvent" means:
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(a) That all assets of the individual self-insurer, if made immediately Yeas-37
available, would not be sufficient to meet all the individual self-insurer's
liabilities; Madam President Diaz-Balart Kirkpatrick Thomas

Bankhead Dudley Kiser Thurman
(b) That the individual self-insurer is unable to pay its debts as they Beard Forman Kurth Walker

become due in the usual course of business; Brown Gardner Malchon Weinstein
(c) That the individual self-insurer has substantially ceased or sus- Bruner Girardeau McKay Weinstock

pended the payment of compensation to its employees as required in this Casas Grant Meek Wexler
chapter; or Childers Grizzle Myers Yancey

Crenshaw Jenne Plummer
(d) That the individual self-insurer has sought protection under the Crotty Jennings Scott

United States Bankruptcy Code or has been brought under the jurisdic- Dantzler Johnson Souto
tion of a court of bankruptcy as a debtor pursuant to the United States
Bankruptcy Code. Nays-None

Senators Dudley and Jenne offered the following amendment which Vote after roll call:
was moved by Senator Dudley and adopted:

Yea-Davis
Amendment 3-On page 30, line 16, after the second comma (,)

insert: federal tax identification number, The Honorable Gwen Margolis, President'

On motion by Senator Childers, by two-thirds vote SB 8-B as I am directed to inform the Senate that the House of Representatives
amended was read the third time by title, passed, ordered engrossed and has passed HB 15-B, as amended, and requests the concurrence of the
then certified to the House. The vote on passage was: Senate.

Yeas-37 John B. Phelps, Clerk

Madam President Diaz-Balart Kirkpatrick Thomas By Representative Lippman and others-
Beard Dudley Kiser Thurman
Brown Forman Kurth Walker HB 15-B-A bill to be entitled An act relating to military service;
Bruner Gardner Malchon Weinstein amending s. 115.09, F.S.; revising provisions with respect to leave to
Casas Girardeau McKay Weinstock public officials for military service; amending s. 115.14, F.S.; authorizing
Childers Grant Meek Wexler employing authorities of employees of the state, counties, or municipali-
Crenshaw Grizzle Myers Yancey ties, who are reservists called to active duty to supplement military pay
Crotty Jenne Plummer under certain circumstances; providing for additional benefits; amending
Dantzler Jennings Scott s. 121.111, F.S.; revising provisions with respect to credit for military ser-
Davis Johnson Souto vice under the Florida Retirement System; providing for retroactive
Nays-1 application; providing an effective date.

Gordon -was referred to the Committee on Personnel, Retirement and Collec-
tive Bargaining.

Vote after roll call:
On motion by Senator Forman, by two-thirds vote HB 15-B was with-

Yea-Bankhead drawn from the Committee on Personnel, Retirement and Collective Bar-
On motion by Senator Thomas, the rules were waived and the Senate gaining.

reverted to- On motion by Senator Gardner, by two-thirds vote HB 15-B was also
MESSAGES FROM THE HOUSE OF REPRESENTATIVES referred to the Committee on Appropriations.

The Honorable Gwen Margolis, President On motion by Senator Gardner, by two-thirds vote HB 15-B was with-
drawn from the Committee on Appropriations and by unanimous consent

I am directed to inform the Senate that the House of Representatives taken up instanter.
has passed HB 5-B and requests the concurrence of the Senate.

On motions by Senator Forman, by two-thirds vote HB 15-B was read
John B. Phelps, Clerk the second time by title and by two-thirds vote read the third time by

By Representative Harris- title, passed and certified to the House. The vote on passage was:

HB 5-B-A bill to be entitled An act relating to citrus canker; amend- Yeas-37
ing s. 602.055, F.S.; providing an additional requirement for the payment d D 
of a claim by the Office of Citrus Canker Claims; amending s. 601.282 Madam President Davis Johnson Thomas
F.S.; revising the percentage proceeds from citrus excise taxes transferred Bankhead Diaz-Balart Kirkpatrick Thurman
to the Citrus Canker Eradication Trust Fund and the Citrus Canker Beard Dudley Kurth Walker
Compensation Trust Fund; amending chapter 90-326, Laws of Florida, Brown Gardner Malchon Weinstein
revising an appropriation from the Citrus Canker Compensation Trust Bruner Girardeau McKay Weinstock
Fund in the Department of Banking and Finance; providing an effective Casas Gordon Meek Wexler
date. Childers Grant Myers Yancey

Crenshaw Grizzle Plummer
-was referred to the Committee on Agriculture. Crotty Jenne Scott

On motion by Senator Dantzler, by two-thirds vote HB 5-B was with- Dantzler Jennings Souto
drawn from the Committee on Agriculture. Nays-None

On motion by Senator Gardner, by two-thirds vote HB 5-B was also Vote after roll call:
referred to the Committee on Appropriations.

On motion by Senator Gardner, by two-thirds vote HB 5-B was with- Yea-Forman, Kiser
drawn from the Committee on Appropriations and by unanimous consent The Honorable Gwen Margolis, President
taken up instanter.

I am directed to inform the Senate that the House of RepresentativesOn motions by Senator Dantzler, by two-thirds vote HB 5-B was read has passed HB 9-B and requests the concurrence of the Senate.
the second time by title and by two-thirds vote read the third time by
title, passed and certified to the House. The vote on passage was: John B. Phelps, Clerk
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By the Committee on Commerce and Representative Simon- 90-201, Laws of Florida, relating to severability:; providing a retroactive
effective date.

HB 9-B-A bill to be entitled An act relating to international affairs;
reenacting s. 288.801, F.S., relating to legislative findings and intent; -was referred to the Committee on International Trade, Economic
reenacting s. 288.802, F.S., relating to the principal international affairs Development and Tourism.
officer of the state; reenacting s. 288.803, F.S., relating to creation of the
Florida International Affairs Commission; reenacting s. 288.804, F.S., On motion by Senator Diaz-Balart, by two-thirds vote HB 9-B was
relating to duties of the commission; reenacting s. 288.805, F.S., relating withdrawn from the Committee on International Trade, Economic Devel-
to the strategic plan for international economic development; reenacting opment and Tourism.
s. 288.806, F.S., relating to international business promotion grants; reen- On motion by Senator Gardner, by two-thirds vote HB 9-B was also
acting s. 288.807, F.S., relating to biennial reports; reenacting s. 288.808, referred to the Committee on Appropriations.
F.S., relating to the Florida International Affairs Commission Trust
Fund; reenacting s. 288.809, F.S., relating to the Florida International On motion by Senator Gardner, by two-thirds vote HB 9-B was with-
Affairs Foundation; reenacting s. 288.810, F.S., relating to the executive drawn from the Committee on Appropriations and by unanimous consent
director of the commission; reenacting s. 288.811, F.S., relating to the taken up instanter.
Florida International Trade and Investment Council; reenacting s.
288.812, F.S., relating to the Florida International Tourism Advisory On motion by Senator Diaz-Balart, by two-thirds vote HB 9-B was
Council; reenacting s. 288.813, F.S., relating to the Agricultural Advisory read the second time by title.
Council of the Department of Agriculture and Consumer Services; reen- Senator Gardner moved the following amendments which were
acting s. 288.814, F.S., relating to the Florida International Council; reen- Senator Gardner moved the following amendments which were
acting s. 288.815, F.S., relating to international research; reenacting a. adopted
288.816, F.S., relating to intergovernmental relations; reenacting s. Amendment 1-On page 98, between lines 4 and 5, insert:
229.6054, F.S., relating to international education; reenacting s. 288.817,
F.S., relating to international education liaison; reenacting s. 76(2) and Section 58. Notwithstanding any provisions to the contrary in this
(3), ch. 90-201, Laws of Florida, relating to feasibility studies conducted act, it is the intent of the Legislature not to expend in excess of the
by the Board of Regents; reenacting s. 229.6053(1) and (3)(a) and (b), amounts appropriated for international trade programs by the Iegisla-
F.S., relating to the Florida Commission on International Education; ture, as amended by the Governor's vetoes and reductions made by the
reenacting s. 240.137, F.S., relating to linkage institutes between postse- Administration Commission, during the 1990-1991 fiscal year.
ondary institutions of Florida and foreign countries; reenacting a.
288.818, F.S., relating to the International Language Institute Advisory Amendment 2-In title, on page 5, line 2, after the semicolon (;)
Council; reenacting s. 228.086(1) and (4)(e) and (g), F.S., relating to insert: providing legislative intent regarding appropriations for interns-
regional centers of excellence; reenacting s. 229.59(1), F.S., relating to tional trade programs;
educational improvement projects; reenacting s. 229.6056, F.S., relating On motion by Senator Diaz-Balart, by two-thirds vote RB 9-B as
to education outreach activities; reenacting s. 240.145(1), F.S., relating to amended was read the third time by title, passed and certified to the
the Postsecondary Education Planning Commission; reenacting s. House. The vote on passage was:
240.147(2), F.S., relating to duties of the commission; reenacting s.
187.201(1)(b), F.S., relating to educational policies of the State Compre- Yeas-25
hensive Plan; reenacting s. 229.6051, F.S., relating to cooperation of edu-
cational agencies with the Florida International Affairs Commission; Madam President Davis Kirkpatrick Weinstein
reenacting s. 15.18, F.S., relating to international and cultural relations; Bankhead Diaz-Balart Kurth Weinstock
reenacting s. 88, ch. 90-201, Laws of Florida, relating to duties of the Brown Forman Malchon Wexler
Department of State; reenacting s. 89, ch. 90-201, Laws of Florida, relat- Casas Girardeau Meek Yancey
ing to future repeal of ss. 15.185 and 15.20, F.S.; reenacting s. 288.819, Childers Grant Plummer
F.S., relating to the Florida International Banking Advisory Council; Crenshaw Grizzle Souto
reenacting s. 20.17(2)(c) and (4), F.S., relating to the Department of Com- Dantzler Jenne Thurman
merce; reenacting and amending s. 92, ch. 90-201, Laws of Florida, relat- Nays-
ing to appointments to the Economic Development Advisory Council; Nays 10
correcting a cross reference; reenacting s. 288.025, F.S., relating to the Beard Gardner Kiser Walker
Division of International Trade and Development of the Department of Bruner Gordon Myers
Commerce; reenacting s. 288.03, F.S., relating to the Division of Eco- Dudley Johnson Thomas
nomic Development of the Department of Commerce; reenacting s.
288.115, F.S., relating to expenses of the Department of Commerce; reen- Vote after roll call:
acting s. 288.118(1), F.S., relating to the export finance officer of the Divi- Yea-Scott
sion of International Trade and Development; reenacting s. Yea-Scott
601.15(10)(h), F.S., relating to citrus marketing; reenacting and amending Yea to Nay-Dantzler
ss. 98-100, ch. 90-201, Laws of Florida, relating to future repeals; correct-
ing cross references; reenacting and amending a. 288.820, F.S., relating to CONSIDERATION OF RESOLUTIONS
implementation of specified provisions; clarifying a cross reference; reen-
acting s. 288.8041, F.S., relating to duties of the Florida International On motion by Senator Thomas, by unanimous consent-
Affairs Commission; reenacting s. 288.8032, F.S., relating to organization By Senators Langley, Thomas, Jennings and Gardner-
of the commission; reenacting s. 288.760, F.S., relating to export finance;
reenacting s. 288.821, F.S., relating to the Florida International Tourism SR 12-B-A resolution commending Sheriff John E. Polk of Seminole
Promotion Council; reenacting and amending a. 288.822, F.S., relating to County, Florida
operation of foreign offices; correcting a cross reference; reenacting s.
288.823, F.S., relating to the Florida Council of International Economic WHEREAS, John E. Polk was born in Tampa, Florida, on December
Advisors; reenacting s. 108, ch. 90-201, Laws of Florida, relating to 3, 1931, and
amendment of s. 288.117, F.S., relating to international currency and WHEREAS, John E. Polk attended the public schools of Tampa and
barter exchanges; reenacting s. 109, ch. 90-201, Laws of Florida, relating the University of Tampa and is a graduate of the FBI Academy and the
to amendment of s. 288.121, F.S., relating to the Division of Tourism of National Sheriff's Institute, and
the Department of Commerce; reenacting a. 288.824, F.S., relating to
powers of the Governor; reenacting s. 288.825, F.S., relating to reports to WHEREAS, John E. Polk has served with distinction and has gained
the Florida International Affairs Commission; reenacting and amending statewide recognition in the Florida Highway Patrol, and
a. 112, ch. 90-201, Laws of Florida, relating to future repeals; correcting
cross references; reenacting s. 288.123(1) and (2), F.S., relating to the WHEREAS, John E. Polk was elected Sheriff of Seminole County in
Tourism Advisory Council; reenacting s. 288.826, F.S., relating to the 1968 and subsequently reelected in 1972, 1976, 1980, 1984, and 1988,
Florida International Trade and Promotion Trust Fund; providing for where he served as the head of an agency that grew from 35 employees
review and repeal of ss. 288.821 and 288.823, F.S.; reenacting s. 120, ch. to 500 employees, and
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WHEREAS, Sheriff Polk, during his tenure as sheriff, formed a Vice Be It Resolved by the Senate of the State of Florida:
Task Force which developed into the multi-police agency, City-County That Iraq is condemned for its unprovoked attack on Israel.
Investigative Bureau, and That Iraq is condemned for its unprovoked attack on Israel.

WHEREAS, Sheriff Polk and Betty Simcoe, his Finance Director, BE IT FURTHER RESOLVED that the Senate expresses its profound
advocated and supported the use of Medicare payments for payment of remorse for the loss of life, casualties, and destruction; declares its heart-
prisoners' hospital bills, which practice saved the taxpayers of Seminole felt solidarity with the people of Israel; and commends the citizens of
County thousands of dollars annually, and Israel for their brave composure and perserverance.

WHEREAS, Sheriff Polk was instrumental in requesting that a one- BE IT FURTHER RESOLVED that the Senate recognizes Israel's
cent local sales tax be placed on the ballot, which tax was approved by right to defend itself; reaffirms America's continued commitment to pro-
the electors and was used to remodel and expand the Seminole County vide Israel with the means to maintain her freedom and security; and
Jail to house 812 prisoners, and commends the Government of Israel for its restraint.

WHEREAS, Sheriff Polk has served as a director, vice president, and -was introduced out of order and read by title. On motion by Senator
president of the Florida Sheriffs Association and as Chairman of the Grant, SR 14-B was read the second time in full and adopted. The vote
Board of Managers of the Florida Sheriffs' Self-Insurance Fund, and on adoption was:

WHEREAS, Sheriff Polk was a motivating force behind the movement Yeas-38
to make the sheriffs' departments of this state self-insured, and Madam President Diaz-Balart Johnson Souto

' ~~~Madam President Diaz-Balart Johnson Souto
WHEREAS, Sheriff Polk served on the state Criminal Justice Stand- Bankhead Dudley Kirkpatrick Thomas

ards and Training Commission, and lobbied the Legislature and state Beard Forman Kiser Thurman
executive agencies on numerous law enforcement issues such as gun con- Brown Gardner Kurth Walker
trol, contraband forfeiture, jails, statewide prosecutor, child abuse, and Bruner Girardeau Malchon Weinstein
drunk drivers, NOW, THEREFORE, Casas Gordon McKay Weinstock

Childers Grant Meek Wexler
Be It Resolved by the Senate of the State of Florida: Crenshaw Grizzle Myers Yancey

That Sheriff John E. Polk is commended for his outstanding accom- Crotty Jenne Plummer
plishments and distinguished service to the people of Seminole County Dantzler Jennings Scott
and for his dedication to the goals and objectives of the Florida Sheriffs Nays-None
Association.

BE IT FURTHER RESOLVED that a copy of this resolution, with the RECESS
Seal of the Senate affixed, be presented to Sheriff John E. Polk as a tan- The Senate recessed at 5:10 p.m. to reconvene upon call of the Presi-
gible token of the sentiments of the Florida Senate. dent.

-was introduced out of order and read by title. On motion by Senator CALL TO ORDER
Jennings, SR 12-B was read the second time in full and adopted. The
vote on adoption was: The Senate was called to order by the President at 7:18 p.m. A quorum

present-34:
Yeas-37

Madam President Diaz-Balart Kirkpatrick Thomas
Madam President Diaz-Balart Kirkpatrick Thomas Beard Dudley Kiser Thurman
Bankhead Dudley Kiser Thurman Brown Forman Kurth Walker
Beard Forman Kurth Walker Bruner Gardner Malchon Weinstein
Brown Gardner Malchon Weinstein Casas Gordon McKay Weinstock
Bruner Girardeau McKay Weinstock Childers Grizzle Myers Wexler
Casas Grant Meek Wexler Crotty Jenne Plummer Yancey
Childers Grizzle Myers Yancey Dantzler Jennings Scott
Crenshaw Jenne Plummer Davis Johnson Souto
Crotty Jennings Scott
Dantzler Johnson Souto MESSAGES FROM THE HOUSE OF REPRESENTATIVES

Nays-None The Honorable Gwen Margolis, President

On motion by Senator Thomas, by unanimous consent- I am directed to inform the Senate that the House of Representatives
has passed with amendments SB 8-B and requests the concurrence of the

By Senators Grant, Weinstein, Forman, Wexler, Diaz-Balart, Casas, Senate
Walker, Brown, Crenshaw, Jenne, Jennings, Childers, Bankhead, Dant-
zler, Souto, Thurman, Yancey, Gardner, Margolis, Dudley and Kiser- John B. Phelps, Clerk

SR 14-B-A resolution honoring Israel for its courage and restraint SB 8-B-A bill to be entitled An act relating to workers' compensa-
for not retaliating against Iraq for the missile attacks on Israel. tion; reenacting s. 20.13(4), F.S., relating to the Division of Insurance

Fraud of the Department of Insurance; reenacting and amending s.
WHEREAS, Iraq, without provocation, attacked Israeli civilian targets 20.171(2), (3), F.S., relating to the Department of Labor and Employment

with SCUD missiles, and Security; repealing s. 20.171(5), F.S., relating to the Industrial Relations

WHEREAS, Israel is a close democratic friend of the United States Commission; repealing s. 4, ch. 90-201, Laws of Florida, relating to a peti-
and a major non-NATO ally and tion to the Supreme Court by The Florida Bar for adoption of rules; reen-

acting s. 442.20, F.S., relating to workplace safety; reenacting s. 7, ch. 90-
WHEREAS, Iraq has threatened to burn half of Israel with chemical 201, Laws of Florida, relating to an appropriation to the department for

weapons, and a new Division of Safety; reenacting s. 440.015, F.S., relating to construc-
tion of the Workers' Compensation Law; reenacting and amending s.

WHEREAS, Israel has exhibited exceptional restraint in the face of 440.02, F.S., relating to definitions applicable to the Workers' Compensa-
those repeated threats, and tion Law; deleting a reference to a repealed provision; providing condi-

WHEREAS, Israel has agreed to absorb this first strike and continues tions and procedures under which certain sole proprietors, partners, and
to support the implementation of United Nations Security Council Reso- officers may elect to be exempt from ch. 440, F.S.; amending s. 440.05,
lution 678 through the unprecedented international coalition of forces in F.-S; prescribing requirements for submitting a notice of election to
the Persian Gulf, and become exempt; requiring the Division of Workers' Compensation of the

Department of Labor and Employment Security to issue a certification
WHEREAS, every country has the right to defend itself, NOW, of the election to be exempt to such persons under specified circum-

THEREFORE, stances; providing requirements for providing workers' compensation;
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providing registration requirements for subcontractors; providing a fee; 440, F.S., as amended, in effect after October 1, 1991, notwithstanding its

reenacting s. 440.055, F.S., relating to annual employer affidavits; creat- scheduled repeal; reenacting s. 57, ch. 90-201, Laws of Florida, relating to

ing s. 440.077, F.S.; providing that such persons electing to be exempt reduction of rates; reenacting and amending s. 115, ch. 90-201, Laws of

may not receive benefits under ch. 440, F.S.; reenacting and amending s. Florida, relating to an appropriation to the Department of Labor and

440.09, F.S., relating to coverage; deleting a reference to a repealed provi- Employment Security; revising such appropriation; reenacting ss. 116-

sion; reenacting s. 440.092, F.S., relating to compensability of injuries 117, 119-120, ch. 90-201, Laws of Florida, relating to appropriations to

incurred in attending certain recreational and social activities, while the Department of Insurance and the Department of Professional Regu-

going to or coming from work, while deviating from employment, and lation and severability; repealing s. 118, ch. 90-201, Laws of Florida, relat-

while traveling in connection with employment and for subsequent inter- ing to an appropriation to the Joint Legislative Management Committee;

vening accidents; reenacting and amending s. 440.10, F.S., relating to lia- providing for retroactive application; providing an effective date.

bility for compensation; requiring contractors and subcontractors to pro- House Amendment 1-On page 9, line 27, strike everything after
vide proof of secured compensation for employees or an exemption as a the e Amen an insrt
condition to obtaining building permits; requiring contractors and sub- enactg clause and insert:

contractors engaging in public or private construction to secure and Section 1. Subsection (4) of section 20.13, Florida Statutes, 1990 Sup-
maintain compensation for employees under the Workers' Compensation plement, is reenacted to read:
Law; allowing contractors to require evidence of insurance or exemption;
requiring a subcontractor to notify his contractor of his election of 20.13 Department of Insurance.-There is created a Department of

exemption; authorizing contractors and third-party payors to recover Insurance.
paid or payable benefits and interest thereon; reenacting s. 440.101, F.S., (4) The Division of Insurance Fraud shall enforce the provisions of s.
relating to legislative intent with respect to drug-free workplaces; reen- 626 989. The division shall establish a Bureau of Workers' Compensation
acting and amending s. 440.102, F.S., relating to drug-free workplace pro- Insurance Fraud for the sole purpose of enforcing the provisions of chap-

grams; reenacting s. 440.11(1), F.S., relating to exclusiveness of liability; ter 440 which, if violated, would result in the commission of fraudulent
reenacting s. 440.12(1), F.S., relating to commencement of compensation; insurance acts
reenacting s. 440.13, F.S., relating to medical services and supplies and to
violations and penalties relating thereto; reenacting s. 440.135, F.S., relat- Section 2. Subsections (2), (3), and (5) of section 20.171, Florida Stat-
ing to pilot programs for medical and remedial care; reenacting s. 440.15, utes, 1990 Supplement, are reenacted to read:
F.S., relating to compensation for disability; reenacting s. 440.16(1)(b),
F.S. relating to compensation for death; reenacting s. 440.185(4), F.S., 20.171 Department of Labor and Employment Security.-There is

relating to provision of informational brochures to injured workers; reen- created a Department of Labor and Employment Security.

acting s. 440.19(1), F.S., relating to time and procedure for filing claims; (2) The following divisions, and bureaus within the divisions, of the
reenacting s. 440.20(9), (12), F.S., relating to payment of compensation; Department of Labor and Employment Security are established:
reenacting s. 440.25(3), F.S., and reenacting and amending s. 440.25(4),
F.S., relating to procedures for hearings and appeals; replacing references (a) Division of Labor, Employment, and Training.

to the Industrial Relations Commission with references to the District 
Court of Appeal, First District; repealing s. 440.26, F.S., relating to pre- (b) Division of Unemployment Compensation.

sumptions in compensation proceedings; reenacting and amending s. (c) Division of Administrative Services.
440.271, F.S., relating to appellate review of orders of judges of compen-
sation claims; providing for appeal to the District Court of Appeal, First (d) Division of Workers' Compensation.

District, instead of the Industrial Relations Commission; repealing s. o i .
440.272, F.S., relating to appellate review of orders of the Industrial Rela- (e) Division of Vocational Rehabilitation.
tions Commission; reenacting s. 440.34(2), (7), F.S., and reenacting and (f) Division of Safety.
amending s. 440.34(3), (5), F.S., relating to attorney's fees and costs;
deleting references to the Industrial Relations Commission; reenacting s. (3) The following commissions are established within the Department

440.37(4), F.S., relating to penalties for misrepresentation and fraud; of Labor and Employment Security:
reenacting s. 440.38(1), (3), (5), F.S., relating to security for compensa-
tion; reenacting s. 440.381, F.S., relating to applications for coverage and (a) Public Employees Relations Commission.

payroll reporting and auditing; reenacting s. 440.385, F.S., relating to the (b) Unemployment Appeals Commission.
Florida Self-Insurers Guaranty Association, Incorporated; reenacting s.
440.386, F.S., relating to insolvency of self-insurers; reenacting s. (5)(a)La. There is created within the Department of Labor and

440.39(3)(a), F.S., relating to third-party liability; reenacting s. 440.43, Employment Security an Industrial Relations Commission to consist of
F.S., relating to penalties for failure to secure payment of compensation; a presiding judge and four other judges, all to be appointed by the Gover-

repealing s. 440.44(8), (10), F.S., 1989, relating to an advisory council and nor after February 1, 1991, but before March 15, 1991, and all to serve full

a workers' compensation oversight board; repealing s. 440.4415, F.S., time. Each appointee shall have the qualifications required by law for

relating to the Workers' Compensation Oversight Board; reenacting s. judges of the District Courts of Appeal. In addition to these qualifica-

440.45(1), (2), F.S., relating to judges of compensation claims; reenacting tions, the judges of the Industrial Relations Commission shall be substan-

s. 440.49, F.S., relating to rehabilitation of injured employees and the tially experienced in the field of workers' compensation.
Special Disability Trust Fund; reenacting and amending s. 440.52, F.S.
relating to registration of insurance carriers; requiring insurance carriers b. Initially, the Governor shall appoint two judges for terms of 4

providing insurance under ch. 440, F.S., to notify a contractor upon can- years, two judges for terms of 3 years, and one judge for a term of 2 years.

cellation or expiration of insurance; reenacting s. 440.56(6), F.S., relating Thereafter, each full-time judge shall be appointed for a term of 4 years,

to penalties for violation of safety rules; reenacting s. 440.572, F.S., relat- but during the term of office may be removed by the Governor for cause.

ing to authorization of individual self-insurers to provide coverage; reen- c. The initial appointment process, retention process, and filling of
acting s. 440.575(1)(c), F.S., relating to local government pools; reenact- vacancies of unexpired terms for the judges shall be by the Supreme
ing s. 440.59, F.S., relating to risk management reports; reenacting s. Court Judicial Nominating Commission. The Supreme Court Judicial
440.591, F.S., relating to rulemaking authority; reenacting ss. 489.114, Nominating Commission shall submit a report to the Governor by Janu-
489.510, F.S., relating to evidence of coverage of contractors and electrical ary 1, 1991, of fifteen candidates for the initial five judge appointments.
contractors; reenacting s. 626.611(15), F.S., relating to denial, suspension, The Governor shall appoint the individual judges.
or revocation of, or refusal to renew, a license or appointment for fraudu-
lent and dishonest practices; reenacting s. 626.869(5), F.S., relating to d. Prior to the expiration of the term of office of a judge, the conduct

workers' compensation insurance adjuster continuing education course of such judge shall be reviewed by the Supreme Court Judicial Nominat-

requirements; reenacting s. 627.0915, F.S., relating to consideration of ing Commission. A report of the Supreme Court Judicial Nominating

drug-free workplace programs in the setting of rates; reenacting s. Commission regarding retention shall be furnished to the Governor no

627.1615, F.S., relating to discrimination against certain applicants for later than 6 months prior to the expiration of the term of the judge. If the

coverage; reenacting s. 627.162, F.S., relating to installment payment of Supreme Court Judicial Nominating Commission issues a favorable

premiums; reenacting and amending ss. 54, 55, ch. 90-201, Laws of Flor- report, the Governor shall reappoint the judge. However, if the Supreme
ida, relating to the Joint Select Committee on Workers' Compensation Court Judicial Nominating Commission issues an unfavorable report, the

and alternative methods of compliance for self-insurers; continuing ch. Supreme Court Judicial Nominating Commission shall commence the
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procedure for issuing a report to the Governor which shall include a list 4. The presiding judge shall be selected by a majority of the judges for
of three candidates for appointment. In the event a vacancy occurs a term of 2 years. The presiding judge may succeed himself for successive
during an unexpired term of a judge on the Industrial Relations Commis- terms.
sion, then the Supreme Court Judicial Nominating Commission shall
commence the procedure for issuing a report to the Governor which shall 5. There may be an executive assistant to the presiding judge who
include a list of three candidates for appointment. shall perform such duties as the presiding judge may direct. Additionally,

each judge may have research assistants or law clerks.
e. The Industrial Relations Commission judges are also subject to the ( T 

jurisdiction of the Judicial Qualifications Commission during their term (f)1. Thecommission shallmaintainandkeepopenduringreasonable
of office business hours a clerk's office, provided in the Capitol or some other suit-

able building in Leon County, for the transaction of its business. All
2. The presiding judge may by order filed in the records of the com- books, papers, records, files, and the seal of the commission shall be kept

mission and with the approval of the Governor, appoint associate judges at this office. The office shall be furnished and equipped by the commis-
to serve as temporary judges of the commission. Such appointment may sion.
be made only of a currently commissioned judge of compensation claims. 2. The Industrial Relations Commission shall appoint a clerk who
This appointment shall be for such periods of time as not to cause an shall hold his office during the pleasure of the ommission shall appoint a clerk whoenter-
undue burden on the caseload in the judge's jurisdiction. Each associate shall hold hes office during the pleasure of the commission. Before enter-
judge appointed shall receive no additional pay during the appointment mg upon the discharge of hi duties the clerk shall give bo n t s
except for expenses incurred in the performance of the additional duties. of $5,000 payable to the Governor or his successors in office, to be

approved by a majority of the members of the commission conditioned
3. The total salaries and benefits of all judges of the commission are upon the faithful discharge of the duties of his office, which bond shall

to be paid from the trust fund created by s. 440.50. Notwithstanding any be filed in the office of the Secretary of State.
other provision of law, the judges shall be paid a salary equal to that paid 3. The clerk shall be paid an annual salary to be determined in
under state law to the judges of District Courts of Appeal. accordance with s. 25. 382.

(b)1. The commission is vested with all authority, powers, duties, and 4. The clerk is authorized to employ such deputies and clerical assis-
responsibilities relating to review of orders of judges of compensation tants as may be necessary. Their number and compensation shall be
claims in workers' compensation proceedings under chapter 440. The y commission and paid from the annual appropriation for
Industrial Relations Commission shall review by appeal final orders of the Industrial Relations Commission from the Workers' Compensation
judges of compensation claims entered pursuant to chapter 440. The First Administration Trust Fund.
District Court of Appeal shall retain jurisdiction over all workers' com-
pensation proceedings pending before it on April 1, 1991. The commis- 5. The clerk, upon the filing of a certified copy of a notice of appeal
sion may hold sessions and conduct hearings at any place within the or petition, shall charge and collect a filing fee of $250 for each case dock-
state. Three judges shall consider each case and the concurrence of two eted, and shall charge and collect for copying, certifying, or furnishing
shall be necessary to a decision. Any judge may request an en banc hear- opinions, records, papers, or other instruments, and for other services the
ing for review of a final order of a judge of compensation claims. same service charges as provided in s. 28.24. The state or its agencies,

.41 .~ *.i~ 4.1- T when appearing as appellant or petitioner, is exempt from the filing fee
2. The Industrial Relations Commission shall be within the Depart- required in this subsection.

ment of Labor and Employment Security but, in the performance of its
powers and duties under chapter 440, shall not be subject to control, 6. The clerk of the Industrial Relations Commission is required to
supervision, or direction by the Department of Labor and Employment prepare a statement of all fees collected in duplicate each month and
Security. The commission is not an agency for purposes of chapter 120. remit one copy of said statement, together with all fees collected by him,

to the state Comptroller who shall place the same to the credit of the
3. The property, personnel, and appropriations related to the com- Workers' Compensation Administration Trust Fund.

mission's specified authority, powers, duties, and responsibilities shall be
provided to the commission by the Department of Labor and Employ- (g) The commission shall have a seal for authentication of its orders,
ment Security. awards, and proceedings, upon which shall be inscribed the words "State

of Florida Industrial Relations Commission-Sear'; and it shall be judi-
(c) The commission shall make such expenditures, including expendi- cially noticed

tures for personnel services and rent at the seat of government and else-
where; for law books, reference materials, periodicals, furniture, equip- (h) The commission is expressly authorized to destroy obsolete rec-
ment, and supplies; and for printing and binding, as may be necessary in ords of the commission.
exercising its authority and powers and carrying out its duties and
responsibilities. All such expenditures of the commission shall be allowed (i) Industrial Relations Commission judges shall be reimbursed for
and paid as provided in s. 440.50 upon the presentation of itemized travel expenses as provided in s. 112.061.
vouchers therefor approved by the presiding judge. (j) The practice and procedure before the commission and the judges

(d) The commission may charge, in its discretion, for publications, of compensation claims shall be governed by rules adopted by the
subscriptions, and copies of records and documents. Such fees shall be Supreme Court except to the extent that such rules conflict with the pro-
deposited in the fund established in s. 440.50. visions of this chapter.

(e)1. The presiding judge shall exercise administrative supervision Section 3. Section 4 of chapter 90-201, Laws of Florida, is reenacted
over the Industrial Relations Commission and over the judges and other to read:
officers of such courts. Section 4. The Florida Bar is hereby requested to petition on or

2. The presiding judge of the Industrial Relations Commission shall before January 1, 1991, the Florida Supreme Court for the adoption of
have the power: rules for matters pending before the Industrial Relations Commission

and such other rules as may be required by this act to be adopted by the
a. To assign judges to hear appeals from final orders of judges of com- courts of the State of Florida.

pensation claims. Section 4. Section 442.20, Florida Statutes, 1990 Supplement, is reen-
b. To hire and assign clerks and staff. acted to read:

c. To regulate use of courtrooms. 442.20 Workplace safety.-

d. To supervise dockets and calendars. (1) The Division of Safety within the Department of Labor and
Employment Security shall assist in making the workplace a safer place

e. To do everything necessary to promote the prompt and efficient to work and decreasing the frequency and severity of on-the-job injuries.
administration of justice in the courts over which he presides.

administration of justice in the courts over which he presides. (2) The Division of Safety shall have the authority to adopt rules for
3. The presiding judge shall be responsible to the Chief Justice of the the purpose of assuring safe working conditions for all workers by autho-

Supreme Court for such information as may be required by the chief jus- rizing the enforcement of effective standards, assisting and encouraging
tice, including, but not limited to, caseload, status of dockets, and dispo- employers to maintain safe working conditions, and by providing for edu-
sition of cases in the courts over which he presides. cation and training in the field of safety.
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(3) The provisions of chapter 440 which pertain to workplace safety (6) "Compensation" means the money allowance payable to an
shall be applicable to the Division of Safety. employee or to his dependents as provided for In this chapter.

(4) The administrative rules of the Department of Labor and (7) "Construction industry" means for-profit activities involving the
Employment Security pertaining to the function of the Bureau of Indus- carrying out of any building, clearing, filling, excavation, or substantial
trial Safety and Health which are in effect immediately before July 1, improvement in the size or use of any structure or the appearance of any
1990, continue in effect as rules of the Division of Safety until specifically land. When appropriate to the context, "construction" refers to the act of
amended by the Department of Labor and Employment Security, construction or the result of construction. However, "construction" shall

not mean a landowner's act of construction or the result of a construction
Section 5. Section 7 of chapter 90-201, Laws of Florida, is reenacted upon his or her own premises, provided such premises are not intended

to read: to be sold or resold.

Section 7. There is hereby appropriated from the Workers' Compen- (8) "Date of maximum medical improvement" means the date after
sation Administration Trust Fund to the Department of Labor and which further recovery from, or lasting improvement to, an injury or dis-
Employment Security for fiscal year 1990-1991 5 full-time equivalent ease can no longer reasonably be anticipated, based upon reasonable
positions and the sum of $250,000 to create and fund the Division of medical probability.
Safety within the Department of Labor and Employment Security.Safety within the Department of Labor and Employment Security. (9) "Death" as a basis for a right to compensation means only death

Section 6. Section 440.015, Florida Statutes, 1990 Supplement, is resulting from an injury.
reenacted to read:

(10) "Department" means the Department of Labor and Employment
440.015 Legislative intent.-It is the intent of the Legislature that Security.

the Workers' Compensation Law be interpreted so as to assure the quick (11) "Disability"meansincapacitybecauseoftheinjurytoearninthe
and efficient delivery of disability and medical benefits to an injured (san) e or any other employment the wages which the employee was receiv-the
worker at a reasonable cost to the employer. It is the specific intent of the same or another employment the wages which the 
Legislature that workers' compensation cases shall be decided on their ng at te tme of the njury.
merits. The workers' compensation system in Florida is based on a (12) "Division" means the Division of Workers' Compensation of the
mutual renunciation of common law rights and defenses by employers Department of Labor and Employment Security.
and employees alike. In addition, it is the intent of the Legislature that
the facts in a workers' compensation case are not to be interpreted liber- (13)(a) "Employee" means every person engaged in any employment
ally in favor of either the rights of the injured worker or the rights of the under any appointment or contract of hire or apprenticeship, express or
employer. Additionally, the Legislature hereby declares that disputes implied, oral or written, including aliens and also including minors,
concerning the facts in workers' compensation cases are not to be given whether lawfully or unlawfully employed.
a broad liberal construction in favor of the employee on the one hand Or (b) "Employee" includes any person who is an officer of a corporation
of the employer on the other hand. and who performs services for remuneration for such corporation within

Section 7. Section 440.02, Florida Statutes, 1990 Supplement, is reen- this state, whether or not such services are continuous. However, except
acted to read- as hereinafter provided, any officer of a corporation may elect to be

exempt from coverage under this chapter by filing written certification of
440.02 Definitions.-When used in this chapter, unless the context the election with the division as provided in s. 440.05. Services shall be

clearly requires otherwise, the following terms shall have the following presumed to have been rendered the corporation in cases when such offi-
meanings: cer is compensated by other than dividends upon shares of stock of such

corporation owned by him.
(1) "Accident" means only an unexpected or unusual event or result,

happening suddenly. A mental or nervous injury due to stress, fright or (c) "Employee" includes a sole proprietor or a partner who devotes
excitement only, or disability or death due to the accidental acceleration full time to the proprietorship or partnership and, except as hereinafter
or aggravation of a venereal disease or of a disease due to the habitual use provided, elects to be included in the definition of employee by filing
of alcohol or controlled substances or narcotic drugs, shall be deemed not notice thereof as provided in s. 440.05. However, partners or sole propri-
to be an injury by accident arising out of the employment. Where a pre- etors actively engaged in the construction industry are considered
existing disease or anomaly is accelerated or aggravated by an accident employees in all instances whether or not the right of election is exer
arising out of and in the course of employment, only acceleration of death cised.
or acceleration or aggravation of the preexisting condition reasonably (d) "Employee" does not include:
attributable to the accident shall be compensable, with respect to death
or permanent impairment. 1. An independent contractor, who is not subject to the control and

direction of the employer as to his actual conduct, except those independ-
(2) "Adoption" or "adopted" means legal adoption prior to the time of ent contractors engaged in the construction industry, including:

the injury. . ,. ,~~~~~~~~~~the injury.~~ ~a. An individual who agrees in writing to perform services for a person
(3) "Carrier" means any person or fund authorized under s. 440.38 to or corporation without supervision or control as a real estate salesman or

insure under this chapter and includes a self-insurer, and a commercial agent, if such service by such individual for such person or corporation is
self-insurance fund authorized under s. 624.462. performed for remuneration solely by way of commission; and

(4) "Casual" as used in this section shall be taken to refer only to b. Bands, orchestras, and musical and theatrical performers, includ-
employments when the work contemplated is to be completed in not ing disk jockeys, performing in licensed premises as defined in chapter
exceeding 10 working days, without regard to the number of men 562, provided a written contract evidencing an independent contractor
employed, and when the total labor cost of such work is less than $100. relationship is entered into prior to the commencement of such entertain-

ment.
(5) "Child" includes a posthumous child, a child legally adopted prior

to the injury of the employee, and a stepchild or acknowledged child born c. An owner-operator of a motor vehicle who transports property
out of wedlock dependent upon the deceased, but does not include mar- under a written contract with a motor carrier which evidences a relation-
ried children unless wholly dependent on him. "Grandchild" means a sip by whlch the owner-operator assumes the responsibility of an
child as above defined of a child as above defined. "Brother" and "sister" employer for the performance of the contract, provided that the owner-
include stepbrothers and stepsisters, halfbrothers and halfsisters, and operator is required to furnish the necessary motor vehicle equipment
brothers and sisters by adoption, but does not include married brothersn and all costs incidental to the performance of the contract, including, but
brothers and sisters u nless wholly dependent on thclude employeed Child" not limited to, fuel, taxes, licenses, repairs, and hired help; and the

"or married sisters unless wholly dependent onl the employee atChild," owner-operator is paid a commission for his transportation service and is
"grandchild," "brother," and sister" include only persons who at the time not paid by the hour or on some other time-measured basis.
of the death of the deceased employees are under 18 years of age, or
under 22 years of age if a full-time student in an accredited educational 2. A person whose employment is both casual and not in the course
institution. of the trade, business, profession, or occupation of the employer.
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3. A volunteer, except a volunteer worker for the state or a county, (17) "Injury" means personal injury or death by accident arising out
city, or other governmental entity. Notwithstanding the provisions of s. of and in the course of employment, and such diseases or infection as nat-
440.26, a person who does not receive monetary remuneration for his ser- urally or unavoidably result from such injury. Damage to dentures, eye-
vices is presumed to be a volunteer unless there is substantial evidence glasses, prosthetic devices, and artificial limbs may be included in this
that a valuable consideration was intended by both employer and definition only when the damage is shown to be part of, or in conjunction
employee. For purposes of this chapter, the term "volunteer" includes, with, an accident. This damage must specifically occur as the result of an
but is not limited to: accident in the normal course of employment.

a. Persons who serve in private nonprofit agencies and who receive no (18) "Parent" includes stepparents and parents by adoption, parents-
compensation other than expenses in an amount less than or equivalent in-law, and any persons who for more than 3 years prior to the death of
to the standard mileage and per diem expenses provided to salaried the deceased employee stood in the place of a parent to him and were
employees in the same agency or, in the event that such agency does not dependent on the injured employee.
have salaried employees who receive mileage and per diem, then such vol- (19) "Permanent impairment" means any anatomic or functional
unteers who receive no compensation other than expenses in an amount abnormality or loss, existing after the date of maximum medical improve-
less than or equivalent to the customary mileage and per diem paid to ment, which results from the injury.
salaried workers in the community as determined by the division.

(20) "Person" means individual, partnership, association, or corpora-
b. Volunteers participating in federal programs established pursuant tion, including any public service corporation.

to Pub. L. No. 93-113.
(21) "Self-insurer" means:

4. Any officer of a corporation who elects to be exempt from coverage
under this chapter; however, no officer of a corporation engaged in the (a) Any employer who has secured payment of compensation pursu-
construction industry shall be exempted from coverage under this chap- ant to s. 440.38(1)(b) or (6) as an individual self-insurer;
ter. (b) Any employer who has secured payment of compensation through

(14) "Employer" means the state and all political subdivisions a group self-insurer pursuant to s. 440.57;
thereof, all public and quasi-public corporations therein, every person (c) Any group self-insurer established pursuant to s. 440.57;
carrying on any employment, and the legal representative of a deceased
person or the receiver or trustees of any person. (d) A public utility as defined in s. 364.02 or s. 366.02 that has

assumed by contract the liabilities of contractors or subcontractors pur-
(15)(a) "Employment," subject to the other provisions of this chapter, suant to s. 440.571; or

means any service performed by an employee for the person employing
him. (e) Any local government pool established pursuant to s. 440.575.

(b) "Employment" includes: (22) "Spouse" includes only a spouse substantially dependent for
financial support upon the decedent and living with the decedent at the

1. Employment by the state and all political subdivisions thereof and time of the decedent's injury and death, or substantially dependent upon
all public and quasi-public corporations therein, including officers the decedent for financial support and living apart at that time for justifi-
elected at the polls. able cause.

2. All private employments in which four or more employees are (23) "Time of injury" means the time of the occurrence of the acci-
employed by the same employer or, with respect to the construction dent resulting in the injury.
industry, all private employment in which one or more employees are
employed by the same employer. (24) "Wages" means the money rate at which the service rendered is

recompensed under the contract of hiring in force at the time of the
3. Volunteer firefighters responding to or assisting with fire or medi- injury and includes only the wages earned on the job where the employee

cal emergencies whether or not the firefighters are on duty. is injured and does not include wages from outside or concurrent employ-
ment except in the case of a volunteer firefighter, together with the rea-

(c) "Employment" does not include service performed by or as: sonable value of housing furnished to the employee by the employer
1. Domestic servants in private homes. which is the permanent year-round residence of the employee, and gratu-

ities to the extent reported to the employer in writing as taxable income
2. Agricultural labor performed on a farm in the employ of a bona received in the course of employment from others than the employer and

fide farmer, or association of farmers, who employs 5 or fewer regular employer contributions for health insurance for the employee or the
employees and who employs fewer than 12 other employees at one time employee's dependents. However, housing furnished to migrant workers
for seasonal agricultural labor that is completed in less than 30 days, pro- shall be included in wages unless provided after the time of injury. In
vided such seasonal employment does not exceed 45 days in the same cal- employment in which an employee receives consideration for housing, the
endar year. The term "farm" includes stock, dairy, poultry, fruit, fur- reasonable value of such housing compensation shall be the actual cost to
bearing animals, fish, and truck farms, ranches, nurseries, and orchards. the employer or based upon the Fair Market Rent Survey promulgated
The term "agricultural labor" includes field foremen, timekeepers, check- pursuant to section 8 of the Housing and Urban Development Act of
ers, and other farm labor supervisory personnel. 1974, whichever is less. However, if employer contributions for housing or

health insurance are continued after the time of the injury, the contribu-
3. Professional athletes, such as professional boxers, wrestlers, base- tions are not "wages" for the purpose of calculating an employee's average

ball, football, basketball, hockey, polo, tennis, jai alai, and similar play- weekly wage.
ers, and motorsports teams competing in a motor racing event as defined (25) "Weekly compensation rate" means and refers to the amount of
m a. 549.08.»" ekycmesto aemen n eest h muto

compensation payable for a period of 7 consecutive days, including any
4. Labor under a sentence of a court to perform community services Saturdays, Sundays, holidays, and other nonworking days which fall

as provided in s. 316.193. within such period of 7 consecutive days. When Saturdays, Sundays, holi-
days, or other nonworking days immediately follow the first 7 days of dis-

(16) "Misconduct" includes, but is not limited to, the following, which ability or occur at the end of a period of disability as the last day or days
shall not be construed in pari materia with each other: of such period, such nonworking days constitute a part of the period of

(a) Conduct evincing such willful or wanton disregard of an employ- disability with respect to which compensation is payable.
er's interests as is found in deliberate violation or disregard of standards (26) "Construction design professional" means an architect, profes-
of behavior which the employer has the right to expect of his employee; sional engineer, landscape architect, or land surveyor, or any corporation,
or professional or general, that has a certificate to practice in the construc-

(b) Carelessness or negligence of such a degree or recurrence as to tion design field from the Florida Department of Professional Regulation.(b) Carelessness or negligence of such a degree or recurrence as to
manifest culpability, wrongful intent, or evil design, or to show an inten- (27) "Individual self-insurer" means any employer who has secured
tional and substantial disregard of an employer's interests or of the payment of compensation pursuant to s. 440.38(1)(b) as an individual
employee's duties and obligations to his employer, self-insurer.
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(28) "Domestic individual self-insurer" means an individual self- (2) No compensation shall be payable in respect of the disability or

insurer: death of any employee covered by the Federal Employer's Liability Act,
the Longshoremen's and Harbor Worker's Compensation Act, or the

(a) Which is a corporation formed under the laws of this state; Jones Act.

(b) Who is an individual who is a resident of this state or whose pri- (3) No compensation shall be payable if the injury was occasioned

mary place of business is located in this state; or primarily by the intoxication of the employee; by the influence of any
drugs, barbiturates, or other stimulants not prescribed by a physician,

(c) Which is a partnership whose principals are residents of this state which affected the employee to such an extent that the employee's

or whose primary place of business is located in this state. normal faculties were impaired; or by the willful intention of the
employee to injure or kill himself, herself, or another. If there was at the

(29) "Foreign individual self-insurer" means an individual self- time of the injury 0.10 percent or more by weight of alcohol in the

insurer: employee's blood, or if the employee has a positive confirmation of a drug
( h s oo st, as defined in this act, it shall be presumed that the injury was occasioned

(a) Which is a corporation formed under the laws o any state, dis- primarily by the intoxication of, or by the influence of the drug upon, the
trict, territory, or commonwealth of the United States other than this employee. In the absence of a drug-free workplace program, this pre-

state; sumption may be rebutted by clear and convincing evidence that the

(b) Who is an individual who is not a resident of this state and whose intoxication or influence of the drug did not contribute to the injury. Per-
c W of bind a is not l a rsidento this state; o cent by weight of alcohol in the blood shall be based upon grams of alco-

primary place of business is not located in this state; or hol per 100 milliliters of blood. However, if, prior to the accident, the

(c) Which is a partnership whose principals are not residents of this employer had actual knowledge of and expressly acquiesced in the

state and whose primary place of business is not located in this state. employee's presence at the workplace while under the influence of such
alcohol or drug, the presumption specified in this subsection shall not

(30) "Insolvent member" means an individual self-insurer which is a apply.

member of the Florida Self-Insurers Guaranty Association, Incorporated, (4) Where injury is caused by the knowing refusal of the employee to
or which was a member and has withdrawn pursuant to s. 440.385(1)(b), use a safety appliance or observe a safety rule required by statute or law-
and which has been found insolvent, as defined in paragraph (31)(a), (b), fully promulgated by the division, and brought prior to the accident to

or (c), by a court of competent jurisdiction in this or any other state, or his or her knowledge, or where injury is caused by the knowing refusal of

meets the definition of paragraph (31)(d). the employee to use a safety appliance provided by the employer, the

compensation as provided in this chapter shall be reduced 25 percent.
(31) "Insolvency" or insolvent" means:

(5) The division shall adopt rules governing the manner, means, and
(a) That all assets of the individual self-insurer, if made immediately frequency of safety inspections and consultations by all carriers and self-

available, would not be sufficient to meet all the individual self-insurer's insurers.
liabilities;

(6) Except as provided in this chapter, no construction design profes-
(b) That the individual self-insurer is unable to pay its debts as they sional who is retained to perform professional services on a construction

become due in the usual course of business; project, nor any employee of a construction design professional in the
performance of professional services on the site of the construction proj-

(c) That the individual self-insurer has substantially ceased or sus- ect, shall be liable for any injuries resulting from the employer's failure

pended the payment of compensation to its employees as required in this to comply with safety standards on the construction project for which

chapter; or compensation is recoverable under this chapter, unless responsibility for

()Tathidvdasl-nuehssounder the .safety practices is specifically assumed by contracts. The immunity pro-
(d) That the individual self-insurer has sought protection der vided by this subsection to any construction design professional shall not

United States Bankruptcy Code or has been brought under the jurisdic- apply to the negligent preparation of design plans or specifications.
tion of a court of bankruptcy as a debtor pursuant to the United States
Bankruptcy Code. (7)(a) To ensure that the workplace is a drug and alcohol free envi-

ronment and to deter the use of drugs and alcohol at the workplace, if the
Section 8. Section 440.055, Florida Statutes, 1990 Supplement, is employer has reason to suspect that the injury was occasioned primarily

reenacted to read: by the intoxication of the employee or by the use of any drug, which
affected the employee to the extent that the employee's normal faculties

440.055 Annual employer affidavits.-If an employer employs fewer were impaired, the employer may require the employee to submit to a
than four employees and chooses not to secure payment of compensation test for the presence of any or all drugs or alcohol in his system.
under this chapter, such employer shall file, on an annual basis, an affida-
vit with the division stating that he has not secured payment of compen- (b) If the injured worker refuses to submit to a test for nonprescrip-

sation under this chapter for his employees and shall provide clear writ- tion controlled substances or alcohol, it shall be presumed in the absence

ten notice to all employees of their lack of entitlement to benefits under of clear and convincing evidence to the contrary that the injury was occa-

this chapter. Such affidavit shall also contain the nature of the employ- sioned primarily by the influence of a nonprescription controlled sub-

er's business, the business address, and the telephone number. stance or alcohol.

ton 9. Ston 40.0 Florida Statutes, 1990 Supplement, is reen- (c) The division shall provide by rule for the authorization and regu-
Section9. Section 440.09, lation of drug testing policies, procedures, and methods. Testing of

acted to read: injured employees shall not commence until such rules are adopted.

440.09 Coverage.- (8) If, by operation of s. 440.04, benefits become payable to a profes-

(1) Compensation shall be payable under this chapter in respect of sional athlete under this chapter, such benefits shall be reduced or setoff

disability or death of an employee if the disability or death results from in the total amount of injury benefits or wages payable during the period

an injury arising out of and in the course of employment. Death resulting of disability by the employer under a collective bargamining agreement or

from an operation by a surgeon furnished by the employer for the cure of contract for hire.

hernia as required in s. 440.15(6) shall for the purpose of this chapter be Section 10. Section 440.092, Florida Statutes, 1990 Supplement, is

considered as a death resulting from the accident causing the hernia. reenacted to read:
Where an accident happens while the employee is employed elsewhere
than in this state, which would entitle him or his dependents to compen- 440.092 Special requirements for compensability; deviation from

sation if it had happened in this state, the employee or his dependents employment; subsequent intervening accidents.-

shall be entitled to compensation if the contract of employment was (1) RECREATIONAL AND SOCIAL ACTIVITIES.-Recreational
made in this state, or the employment was principally localized in this or social activities are not compensable unless such recreational or social

state. However, if an employee shall receive compensation or damages activities are an expressly required incident of employment and produce
under the laws of any other state, nothing herein contained shall be con- a substantial direct benefit to the employer beyond improvement in

strued so as to permit a total compensation for the same injury greater employee health and morale that is common to all kinds of recreation and

than is provided herein. social life.
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(2) GOING OR COMING.-An injury suffered while going to or that drug abuse be discouraged and that employees who choose to engage
coming from work is not an injury arising out of and in the course of in drug abuse face the risk of unemployment and the forfeiture of work-
employment whether or not the employer provided transportation if such ers' compensation benefits. If an employer implements a drug-free work-
means of transportation was available for the exclusive personal use by place program which includes notice, education, and testing for drugs and
the employee, unless the employee was engaged in a special errand or alcohol pursuant to rules developed by the division, the employer may
mission for the employer. require the employee to submit to a test for the presence of drugs or alco-

i hol and, if a drug or alcohol is found to be present in the employee's
(3) DEVIATION FROM EMPLOYMENT.-An employee who is system at a level prescribed by rule adopted pursuant to this act, the

injured while deviating from the course of his employment, including employee may be terminated and shall forfeit his eligibility for medical
leaving the employer's premises, is not eligible for benefits unless such and indemnity benefits upon exhaustion of the procedures prescribed in
deviation is expressly approved by the employer, or unless such deviation s. 440.102(5). However, a drug-free workplace program shall require the
or act is in response to an emergency and designed to save life or prop- employer to notify all employees that it is a condition of employment to
erty. refrain from taking drugs on or off the job and if the injured worker

(4) TRAVELING EMPLOYEES.-An employee who is required to refuses to submit to a test for drugs or alcohol, he forfeits his eligibility
travel in connection with his employment who suffers an injury while in for medical and indemnity benefits.
travel status shall be eligible for benefits under this chapter only if the Section 13. Section 440.102, Florida Statutes, 1990 Supplement, is
injury arises out of and in the course of his employment while he is reenacted to read:
actively engaged in the duties of his employment, which shall include
travel necessary to and from the place where such duties are to be per- 440.102 Drug-free workplace program requirements.-The following
formed and other activities reasonably required by the travel status. shall apply to a drug-free workplace program implemented pursuant to

(5) SUBSEQUENT INTERVENING ACCIDENTS-Injuries rules adopted by the division:
caused by a subsequent intervening accident arising from an outside (1) DEFINITIONS.-Except where the context otherwise requires,
agency which are the direct and natural consequence of the original as used in this act:
injury are not compensable unless suffered while traveling to or from a
health care provider for the purpose of receiving remedial treatment for (a) "Drug" means alcohol, including distilled spirits, wine, malt bever-
the compensable injury. ages, and intoxicating liquors; amphetamines; cannabinoids; cocaine;

phencyclidine (PCP); hallucinogens; methaqualone; opiates; barbiturates;
Section 11. Section 440.10, Florida Statutes, 1990 Supplement, is benzodiazepines; synthetic narcotics; designer drugs; or a metabolite of

reenacted to read: any of the substances listed herein.

440.10 Liability for compensation.- (b) "Drug test" or "test" means any chemical, biological, or physical

(1) Every employer coming within the provisions of this chapter,instrumental analysis administered for the purpose of determining the
including any brought within the chapter by waiver of exclusion or of presence or absence of a drug or its metabolites.
exemption, shall be liable for, and shall secure, the payment to his (c) "Initial drug test" means a sensitive, rapid, and reliable procedure
employees, or any physician, surgeon, or pharmacist providing services to identify negative and presumptive positive specimens. All initial tests
under the provisions of s. 440.13, of the compensation payable under ss. shall use an immunoassay procedure or an equivalent, or shall use a more
440.13, 440.15, and 440.16. Except as otherwise provided herein, every accurate scientifically accepted method approved by the Department of
contractor or subcontractor shall, as a condition to receiving a building Health and Rehabilitative Services as such more accurate technology
permit, show proof that he has secured compensation for his employees becomes available in a cost-effective form
under this chapter as provided in s. 440.38 Further, any contractor or
subcontractor who engages in any public or private construction in the (d) "Confirmation test," "confirmed test," or "confirmed drug test"
state shall secure and maintain compensation for his employees under means a second analytical procedure used to identify the presence of a
this chapter as provided in s. 440.38. In case a contractor sublets any part specific drug or metabolite in a specimen. The confirmation test must be
or parts of his contract work to a subcontractor or subcontractors, all of different in scientific principle from that of the initial test procedure.
the employees of such contractor and subcontractor or subcontractors This confirmation method must be capable of providing requisite speci-
engaged on such contract work shall be deemed to be employed in one ficity, sensitivity, and quantitative accuracy.
and the same business or establishment; and the contractor shall be liable
for, and shall secure, the payment of compensation to all such employees (e) "Chain of custody" refers to the methodology of tracking specified
except to employees of a subcontractor who has secured such payment. materials or substances for the purpose of maintaining control and
In the event a contractor becomes liable for the payment of compensation accountability from initial collection to final disposition for all such
to the employees of a subcontractor who has failed to secure such pay- materials or substances and providing for accountability at each stage in
ment in violation of s. 440.38, the contractor or other third-party payor handling, testing, and storing specimens and reporting test results.
shall be entitled to recover from the subcontractor all benefits paid or (f) "Job applicant" means a person who has applied for a position
payable plus interest unless the contractor and subcontractor have with an employer and has been offered employment conditioned upon
agreed in writing that the contractor will provide coverage. A subcontrac- successfully passing a drug test.
tor who knowingly presents or causes to be presented, any false, fraudu-
lent, or misleading oral or written statement to any person as evidence of (g) "Employee" means any person who works for salary, wages, or
compliance with s. 440.38 commits a felony of the third degree, punish- other remuneration for an employer.
able as provided in s. 775.082, s. 775.083, or s. 775.084. A subcontractor
is not liable for the payment of compensation to the employees of another (h) "Employer" means a person or entity that employs a person and
subcontractor on such contract work and is not protected by the exclu- that is covered by the Workers' Compensation Law.
siveness of liability provisions of s. 440.11 from action at law or in admi- (i) "Prescription or nonprescription medication" means a drug or
ralty on account of injury of such employee of another subcontractor. iPrescription or nonprescrption medication means a drug or

medication obtained pursuant to a prescription as defined by s. 893.02 or
(2) Compensation shall be payable irrespective of fault as a cause for a medication that is authorized pursuant to federal or state law for gen-

the injury, except as provided in s. 440.09(3). eral distribution and use without a prescription in the treatment of
human diseases, ailments, or injuries.

Section 12. Section 440.101, Florida Statutes, 1990 Supplement, is
reenacted to read: (j) "Reasonable suspicion drug testing" means drug testing based on

a belief that an employee is using or has used drugs in violation of the
440.101 Legislative intent; drug-free workplaces.-It is the intent of employer's policy drawn from specific objective and articulable facts and

the Legislature to promote drug-free workplaces in order that employers reasonable inferences drawn from those facts in light of experience.
in the state be afforded the opportunity to maximize their levels of pro- Among other things, such facts and inferences may be based upon:
ductivity, enhance their competitive positions in the marketplace, and
reach their desired levels of success without experiencing the costs, 1. Observable phenomena while at work, such as direct observation of
delays, and tragedies associated with work-related accidents resulting drug use or of the physical symptoms or manifestations of being under
from drug abuse by employees. It is further the intent of the Legislature the influence of a drug.
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2. Abnormal conduct or erratic behavior while at work or a significant (1) An employer not having a drug testing program shall ensure that

deterioration in work performance. at least 60 days elapse between a general one-time notice to all employees
that a drug testing program is being implemented and the beginning of

3. A report of drug use, provided by a reliable and credible source, actual drug testing. An employer having a drug testing program in place
which has been independently corroborated. prior to the effective date of this section is not required to provide a

4. Evidence that an individual has tampered with a drug test during 60-day notice period
his employment with the current employer. (min) An employer shall include notice of drug testing on vacancy

5 Information that an employee has caused or contributed to announcements for those positions for which drug testing is required. A
5. Information that an employee has caused, or contributed to, an notice of the employer's drug testing policy must also be posted in an

accident while at work... appropriate and conspicuous location on the employer's premises, and

6. Evidence that an employee has used, possessed, sold, solicited, or copies of the policy must be made available for inspection by the general

transferred drugs while working or while on the employer's premises or public during regular business hours in the employer's personnel office or

while operating the employer's vehicle, machinery, or equipment. other suitable locations.

(k) "Specimen" means tissue, hair, or product of the human body (4) TYPES OF TESTING.-An employer is required to conduct the

capable of revealing the presence of drugs or their metabolites. following types of drug tests in order to qualify for the discounts provided
under s. 627.0915:

(1) "Employee assistance program" means an established program for
employee assessment, counseling, and possible referral to an alcohol and (a) Job applicant testing.-An employer must require job applicants
drug rehabilitation program. to submit to a drug test and may use a refusal to submit to a drug test

drug rehabitaton proga.or a positive confirmed drug test as a basis for refusal to hire the job

(2) DRUG TESTING.-All drug testing conducted by employers applicant.
shall be in conformity with the standards established in this section and (b) Reasonablesuspicion.-Anemployermustrequireanemployeeto
all applicable rules adopted pursuant to this section. However, employers submit to reasonable suspicion drug testing.
shall not have a legal duty under this section to request an employee or
job applicant to undergo drug testing. (c) Routine fitness for duty.-An employer must require an employee

to submit to a drug test if the test is conducted as part of a routinely
(3) NOTICE TO EMPLOYEES AND JOB APPLICANTSt-Prior to scheduled employee fitness-for-duty medical examination that is part of

testing, all employees and job applicants for employment must be given the employer's established policy or that is scheduled routinely for all
a written policy statement from the employer which contains:members of an employment classification or group.

(a) A general statement of the employer's policy on employee drug (d) Follow-up testing.-If the employee in the course of employment
use, which shall identify: enters an employee assistance program for drug-related problems, or an

1. The types of testing an employee or job applicant may be required alcohol and drug rehabilitation program, the employer must require the

to submit to, including reasonable suspicion or other basis; and employee to submit to a drug test as a followup to such program, and on
to s , g b oa quarterly, semiannual, or annual basis for up to 2 years thereafter.

2. The actions the employer may take against an employee or job
applicant on the basis of a positive confirmed drug test result. (5) PROCEDURES AND EMPLOYEE PROTECTION.-All speci-

men collection and testing for drugs under this section shall be performed

(b) A statement advising the employee or job applicant of the exist- in accordance with the following procedures:

ence of this section. (a) A sample shall be collected with due regard to the privacy of the

(c) A general statement concerning confidentiality. individual providing the sample, and in a manner reasonably calculated
to prevent substitution or contamination of the sample.

(d) Procedures for employees and job applicants to confidentially ini .
report the use of prescription or nonprescription medications both before (b) Specimen collection shall be documented, and the documentation

and after being tested. Additionally, employees and job applicants shall procedures shall include:
receive notice of the most common medications by brand name or Labeling of specimen containers so as to reasonably preclude the
common name, as applicable, as well as by chemical name, which may 1. Labelingikihod of erroneous iden contific ation of test re asonably preclude theults.
alter or affect a drug test. A list of such medications as developed by the
Department of Health and Rehabilitative Services shall be available to 2. A form for the employee or job applicant to provide any informa-
employers through the Division of Workers' Compensation of the Depart- tion he considers relevant to the test, including identification of currently
ment of Labor and Employment Security. or recently used prescription or nonprescription medication or other rele-

vant medical information. Such form shall provide notice of the most
(e) The consequences of refusing to submit to a drug test. common medications by brand name or common name, as applicable, as

(f) Names, addresses, and telephone numbers of employee assistance well as by chemical name, which may alter or affect a drug test. The pro-

programs and local alcohol and drug rehabilitation programs. viding of information shall not preclude the administration of the drug
test, but shall be taken into account in interpreting any positive con-

(g) A statement that an employee or job applicant who receives a pos- firmed results.
itive confirmed drug test result may contest or explain the result to the
employer within 5 working days after written notification of the positive (c) Specimen collection, storage, and transportation to the testing site

test result. If an employee's or job applicant's explanation or challenge is shall be performed in a manner which will reasonably preclude specimen
unsatisfactory to the employer, the person may contest the drug test contamination or adulteration.
result pursuant to rules adopted by the Department of Labor and (d) Each initial and confirmation test conducted under this section,
Employment Security. not including the taking or collecting of a specimen to be tested, shall be

(h) A statement informing the employee or job applicant of his conducted by a licensed laboratory as described in subsection (9).

responsibility to notify the laboratory of any administrative or civil (e) A specimen for a drug test may be taken or collected by any of the
action brought pursuant to this section. following persons:

(i) A list of all drugs for which the employer will test, described by 1. A physician, a physician assistant, a registered professional nurse,
brand names or common names, as applicable, as well as by chemical a licensed practical nurse, or a nurse practitioner or a certified paramedic

names. who is present at the scene of an accident for the purpose of rendering

(j) A statement regarding any applicable collective bargaining agree- emergency medical service or treatment
ment or contract and the right to appeal to the Public Employees Rela- 2. A qualified person employed by a licensed laboratory.
tions Commission or applicable court.tions Commission or applicablecourt.~(f) A person who collects or takes a specimen for a drug test con-

(k) A statement notifying employees and job applicants of their right ducted pursuant to this section shall collect an amount sufficient for two

to consult the testing laboratory for technical information regarding pre- drug tests as determined by the Department of Health and Rehabilitative

scription and nonprescription medication. Services.
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(g) Every specimen that produces a positive confirmed result shall be entifically accepted method approved by the Department of Health and
preserved by the licensed laboratory that conducts the confirmation test Rehabilitative Services as such technology becomes available in a cost-
for a period of at least 210 days after the results of the positive confirma- effective form.
tion test are mailed or otherwise delivered to the employer. However, if R TTN
an employee or job applicant undertakes an administrative or legal chal- (7) EMPLOYER PROTECTION.-
lenge to the test result, the employee or job applicant shall notify the lab- (a) No employee or job applicant whose drug test result is confirmed
oratory and the sample shall be retained by the laboratory until the case as positive in accordance with the provisions of this section shall, by
or administrative appeal is settled. During the 180-day period after writ- virtue of the result alone, be defined as a person having a "handicap" as
ten notification of a positive test result, the employee or job applicant cited in the 1973 Rehabilitation Act.
who has provided the specimen shall be permitted by the employer to
have a portion of the specimen retested, at the employee's or job appli- (b) An employer who discharges or disciplines an employee or refuses
cant's expense, at another laboratory, licensed and approved by the to hire a job applicant in compliance with this section shall be considered
Department of Health and Rehabilitative Services, chosen by the to have discharged, disciplined, or refused to hire for cause.
employee or job applicant. The second laboratory must test at equal or
greater sensitivity for the drug in question as the first laboratory. The (c) No physician-patient relationship is created between an employee
first laboratory which performed the test for the employer shall be or job applicant and an employer or any person performing or evaluating
responsible for the transfer of the portion of the specimen to be retested a drug test, solely by the establishment, implementation, or administra-
and for the integrity of the chain of custody during such transfer. ' tion of a drug testing program.

(h) Within 5 working days after receipt of a positive confirmed test (d) Nothing in this section shall be construed to prevent an employer
result from the testing laboratory, an employer shall inform an employee from establishing reasonable work rules related to employee possession,
or job applicant in writing of such positive test result, the consequences use, sale, or solicitation of drugs, including convictions for drug-related
of such results, and the options available to the employee or job appli- offenses, and taking action based upon a violation of any of those rules.
cant. (e) Nothing in this section shall be construed to operate retroactively,

(i) The employer shall provide to the employee or job applicant, upon and nothing in this section shall abrogate the right of an employer under
request, a copy of the test results. state law to conduct drug tests, or implement employee drug testing pro-

grams, prior to October 1, 1990; however, only those programs that meet
(j) Within 5 working days after receiving notice of a positive con- the criteria outlined in this section qualify for reduced rates under s.

firmed test result, the employee or job applicant may submit information 627.0915.
to an employer explaining or contesting the test results, and why the
results do not constitute a violation of the employer's policy. (f If an employee or job applicant refuses to submit to a drug test,

the employer shall not be barred from discharging or disciplining the
(k) If an employee's or job applicant's explanation or challenge of the employee or from refusing to hire the job applicant. However, nothing in

positive test results is unsatisfactory to the employer, a written explana- this paragraph shall abrogate the rights and remedies of the employee or
tion as to why the employee's or job applicant's explanation is unsatisfac- job applicant as otherwise provided in this section.
tory, along with the report of positive results, shall be provided by the
employer to the employee or job applicant; and all such documentation (g) Nothing in this section shall be construed to prohibit an employer
shall be kept confidential by the employer pursuant to subsection (8) and from conducting medical screening or other tests required by any statute,
shall be retained by the employer for at least 1 year. rule, or regulation for the purpose of monitoring exposure of employees

to toxic or other unhealthy substances in the workplace or in the per-
(1) No employer may discharge, discipline, refuse to hire, discriminate formance of job responsibilities. Such screening or tests shall be limited

against, or request or require rehabilitation of an employee or job appli- to the specific substances expressly identified in the applicable statute,
cant on the sole basis of a positive test result that has not been verified rule, or regulation, unless prior written consent of the employee is
by a confirmation test. obtained for other tests.

(m) An employer who performs drug testing or specimen collection (8) CONFIDENTIALITY.-The provisions of s. 119.07 to the con-
shall use chain-of-custody procedures as established by the Department trary notwithstanding:
of Health and Rehabilitative Services to ensure proper recordkeeping,
handling, labeling, and identification of all specimens to be tested. (a) All information, interviews, reports, statements, memoranda, and

drug test results, written or otherwise, received by the employer through
(n) An employer shall pay the cost of all drug tests, initial and confir- a drug testing program are confidential communications and may not be

mation, which he requires of employees, used or received in evidence, obtained in discovery, or disclosed in any
(o) An employee or job a t sl pa te cs public or private proceedings, except in accordance with this section or in

(o) An employee or job applicant shall pay the costs of any additional determining compensability under this chapter.
drug tests not required by the employer.

discharge, dis , or d e a t an (b) Employers, laboratories, employee assistance programs, drug and
(p) No employer shall discharge discipline or discriminate against an alcohol rehabilitation programs, and their agents who receive or have

employee solely upon the employee's voluntarily seeking treatment, while access to information concerning drug test results shall keep all informa-
under the employ of the employer, for a drug-related problem if the tion confidential. Release of such information under any other circum-
employee has not previously tested positive for drug use, entered an stance shall be solely pursuant to a written consent form signed voluntar-
employee assistance program for drug-related problems, or entered an ily by the person tested, unless such release is compelled by a hearing
alcohol and drug rehabilitation program. officer or a court of competent jurisdiction pursuant to an appeal taken

(q) If testing is conducted based on reasonable suspicion, the under this section, or unless deemed appropriate by a professional or
employer shall promptly detail in writing the circumstances which occupational licensing board in a related disciplinary proceeding. The
formed the basis of the determination that reasonable suspicion existed consent form must contain, at a minimum:
to warrant the testing. A copy of this documentation shall be given to the 1. The name of the person who is authorized to obtain the informa-
employee upon request and the original documentation shall be kept con- tion.
fidential by the employer pursuant to subsection (8) and shall be retained
by the employer for at least 1 year. 2. The purpose of the disclosure.

(6) CONFIRMATION TESTING.- 3. The precise information to be disclosed.

(a) If an initial drug test is negative, the employer may in its sole dis- 4. The duration of the consent.
cretion seek a confirmation test.

5. The signature of the person authorizing release of the information.
(b) Only licensed laboratories as described in subsection (9) shall con-

duct confirmation drug tests. (c) Information on drug test results shall not be released or used in
any criminal proceeding against the employee or job applicant. Informa-

(c) All positive initial tests shall be confirmed using gas chromatogra- tion released contrary to this section shall be inadmissible as evidence in
phy/mass spectrometry (GC/MS) or an equivalent or more accurate sci- any such criminal proceeding.
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(d) Nothing herein shall be construed to prohibit the employer, agent 2. Body specimens and minimum specimen amounts which are appro-
of the employer, or laboratory conducting a drug test from having access priate for drug testing.
to employee drug test information when consulting with legal counsel in
connection with actions brought under or related to this section or when 3. Methods of analysis and procedures to ersure reliable drug testing
the information is relevant to its defense in a civil or administrative results, including standards for initial tests and confirmation tests.

matter. 4. Minimum cutoff detection levels for drugs or their metabolites for

(9) DRUG TESTING STANDARDS; LABORATORIES.- the purposes of determining a positive test result.

(a) No laboratory may analyze initial or confirmation drug 5. Chain-of-custody procedures to ensure proper identification, label-
(a) No laboratory may analyze initial or confirmation drug specimens ing, and handling of specimens being tested.unless:

The labo y is 6. Retention, storage, and transportation procedures to ensure reli-
1. The laboratory is licensed and approved by the Department of a ru o confirmation tests and retests.

Health and Rehabilitative Services using criteria established by the
National Institute on Drug Abuse as guidelines for modeling the state (b) This section shall not be construed to eliminate the bargainable
drug testing program pursuant to this section. rights as provided in the collective bargaining process if applicable.

2. The laboratory has written procedures to ensure the chain of cus- Section 14. Subsection (1) of section 440.11, Florida Statutes, 1990
tody. Supplement, is reenacted to read:

3. The laboratory follows proper quality control procedures, includ- 440.11 Exclusiveness of liability.-
ing, but not limited to:ing, but not limitedto(1) The liability of an employer prescribed in s. 440.10 shall be exclu-

a. The use of internal quality controls including the use of samples of sive and in place of all other liability of such employer to any third-party
known concentrations which are used to check the performance and cali- tortfeasor and to the employee, the legal representative thereof, husband
bration of testing equipment, and periodic use of blind samples for over- or wife, parents, dependents, next of kin, and anyone otherwise entitled
all accuracy. to recover damages from such employer at law or in admiralty on account

of such injury or death, except that if an employer fails to secure payment
b. An internal review and certification process for drug test results, of compensation as required by this chapter, an injured employee, or the

conducted by a person qualified to perform that function in the testing legal representative thereof in case death results from the injury, may
laboratory. elect to claim compensation under this chapter or to maintain an action

at law or in admiralty for damages on account of such injury or death. In
c. Security measures implemented by the testing laboratory to pre- such action the defendant may not plead as a defense that the injury was

clude adulteration of specimens and drug test results. caused by negligence of a fellow employee, that the employee assumed

d. Other necessary and proper actions taken to ensure reliable and the risk of the employment, or that the injury was due to the comparative
accurate drug test results negligence of the employee. The same immunities from liability enjoyed

by an employer shall extend as well to each employee of the employer
(b) A laboratory shall disclose to the employer a written test result when such employee is acting in furtherance of the employer's business

report within 7 working days after receipt of the sample. All laboratory and the injured employee is entitled to receive benefits under this chap-
reports of a drug test result shall, at a minimum, state: ter. Such fellow-employee immunities shall not be applicable to an

employee who acts, with respect to a fellow employee, with willful and
1. The name and address of the laboratory which performed the test wanton disregard or unprovoked physical aggression or with gross negli-

and the positive identification of the person tested. gence when such acts result in injury or death or such acts proximately

2. Positive results on confirmation tests only, or negative results, as cause such injury or death, nor shall such immunities be applicable to
applicable. employees of the same employer when each is operating in the further-

ance of the employer's business but they are assigned primarily to unre-
3. A list of the drugs for which the drug analyses were conducted. lated works within private or public employment. The same immunity

provisions enjoyed by an employer shall also apply to any sole proprietor,
4. The type of tests conducted for both initial and confirmation tests partner, corporate officer or director, supervisor, or other person who in

and the minimum cutoff levels of the tests. the course and scope of his duties acts in a managerial or policymaking

5. Any correlation between medication reported by the employee or capacity and the conduct which caused the alleged injury arose within the
job applicant pursuant to subparagraph (5)(b)2. and a positive confirmed course and scope of said managerial or policymaking duties and was not
drug test result. a violation of a law, whether or not a violation was charged, for which the

maximum penalty which may be imposed exceeds 60 days imprisonment
No report shall disclose the presence or absence of any drug other than as set forth in s. 775.082.
a specific drug and its metabolites listed pursuant to this section. Section 15. Subsection (1) of section 440.12, Florida Statutes, 1990

(c) The laboratory shall submit to the Department of Health and Supplement, is reenacted to read:
Rehabilitative Services a monthly report with statistical information
regarding the testing of employees and job applicants. The report shall 44012 Time for commencement and limits on weekly rate of compen-
include information on the methods of analyses conducted, the drugs sation.-
tested for, the number of positive and negative results for both initial and (1) No compensation shall be allowed for the first 7 days of the dis-
confirmation tests, and any other information deemed appropriate by the ability, except benefits provided for in s. 440.13. However, if the injury
Department of Health and Rehabilitative Services. No monthly report results in disability of more than 21 days, compensation shall be allowed
shall identify specific employees or job applicants, from the commencement of the disability. All weekly compensation pay-

(d) Laboratories shall provide technical assistance to the employer, ments, except for the first payment, shall be paid by check.

employee, or job applicant for the purpose of interpreting any positive Section 16. Section 440.13, Florida Statutes, 1990 Supplement, is
confirmed test results which could have been caused by prescription or reenacted to read:
nonprescription medication taken by the employee or job applicant.

440.13 Medical services and supplies; penalty for violations; limita-
(10) RULES.- tions.-

(a) The Department of Labor and Employment Security shall adopt (1) As used in this section, the term:
rules using rules adopted by the Department of Health and Rehabilita-
tive Services pursuant to s. 112.0455 and criteria established by the (a) "Health care facility" means any hospital licensed under chapter
National Institute on Drug Abuse as guidelines for modeling the state 395 and any health care institution licensed under chapter 400.

drug testing program, concerning, but not limited to: (b) "Health care provider" means a physician or any recognized prac-

1. Standards for drug testing laboratory licensing and suspension and titioner who provides skilled services pursuant to the prescription of or
revocation of a license, under the supervision or direction of a physician.
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(c) "Independent medical examination" means an objective medical (c) Overutilization review shall be by physicians licensed under the
or chiropractic evaluation of the injured employee's medical condition same licensing chapter as the physician reviewed. Overutilization of
and work status. health care shall be a basis for deauthorizing such care without order of

the judge of compensation claims, provided a determination has been
(d) "Medically necessary" means any service or supply used to iden- made as provided in this section and alternate medical care has been

tify or treat an illness or injury which is appropriate to the patient's diag- offered by the employer or carrier. Findings of overutilization as provided
nosis, consistent with the location of service and with the level of care in this section shall presumptively establish, in the absence of substantial
provided. The service should be widely accepted by the practicing peer and compelling evidence to the contrary, that such treatment is not in the
group, should be based on scientific criteria, and should be determined to best interest of the injured employee. A physician shall be barred from
be reasonably safe. The service may not be of an experimental, investiga- payment under this chapter for treatment of injured employees upon
tive, or research nature, except in those instances in which prior approval three findings of overutilization. Any list of health care providers devel-
of the division has been obtained. The division shall promulgate rules oped by a carrier, not including pharmacists, from which health care pro-
providing for such approval on a case-by-case basis when the procedure viders are selected to provide remedial treatment, care, and attendance
is shown to have significant benefits to the recovery and well-being of the shall include representation of each type of health care provider defined
patient. in s. 440.13(3)(d)1.d., Florida Statutes, 1981, and shall not discriminate

against any of the types of health care providers as a class.
(e) "Medicines" means drugs prescribed by an authorized health care

provider and includes only generic drugs or single-source patented drugs (d) If the employer fails to provide such treatment, care, and attend-
for which there is no generic equivalent, unless the authorized health care ance after request by the injured employee, the employee may do so at
provider writes or states that the brand name as defined in s. 465.025 is the expense of the employer, the reasonableness and the necessity to be
medically necessary. approved by a judge of compensation claims. The employee shall not be

entitled to recover any amount personally expended for such treatment
(f) "Peer review" means an evaluation by a peer review committee, or service unless he has requested the employer to furnish the same and

after utilization review, of the appropriateness, quality, and cost of health the employer has failed, refused, or neglected to do so or unless the
care and health services provided a patient, based on medically accepted nature of the injury required such treatment, nursing, and services and
standards. the employer or the superintendent or foreman thereof, having knowl-

(g) "Peer review committee" means a committee composed of physi- edge of such injury, has neglected to provide the same. Nor shall any(g) Pe er the sam e ans a claim for medical, surgical, or other remedial treatment be valid and
cians licensed under the same authority as the physician who rendered enforceable unless, within 14 days following the first treatment, except in

~~~~~the services being reviewed.cases where first-aid only is rendered, within 14 days following the date
(h) "Physician" means a physician licensed under chapter 458, an of maximum medical improvement or the date of final treatment, and at

osteopath licensed under chapter 459, a chiropractor licensed under such intervals as the division by regulation may prescribe, the health care
chapter 460, a podiatrist licensed under chapter 461, an optometrist provider or health care facility giving such treatment or treatments fur-
licensed under chapter 463, or a dentist licensed under chapter 466. nishes to the employer, or to the carrier if the employer is not self-

insured, a report of such injury and treatment on forms prescribed by the
(i) "Utilization review" means the evaluation of appropriateness in division; however, a judge of compensation claims, for good cause, may

terms of both the level and the quality of health care and health services excuse the failure of the health care provider or health care facility to fur-
provided a patient, based on medically accepted standards. Such evalua- nish any report within the period prescribed and may order the payment
tion shall be accomplished by means of a system which identifies the uti- to such employee of such remuneration for treatment or service rendered
lization of medical services, based on medically accepted standards, and as the judge of compensation claims finds equitable. Along with such
which refers instances of possible inappropriate utilization to the division reports, the health care provider shall furnish a sworn statement that the
for referral to a peer review committee or to obtain opinions and recom- treatment or services rendered were reasonable and necessary with
mendations of expert medical consultants, with similar qualifications as respect to the bodily injury sustained. The sworn statement shall read as
those providing the care under review, recommended by the division and follows: "Under penalty of perjury, I declare that I have read the forego-
approved by the three-member panel referred to in paragraph (4)(a) to ing; that the facts alleged are true, to the best of my knowledge and
review individual cases for which administrative action may be deemed belief; and that the treatment and services rendered were reasonable and
necessary. Utilization review also includes reviewing cases where medical necessary with respect to the bodily injury sustained."
costs exceed $20,000, reviewing requests for sequential health care by dif- (e) Each medical report or bill obtained or received by the employer,
ferent medical care providers, and reviewing disputes between health the carrier, or the injured employee, or the attorney for any of them, with
care providers and reimbursement sources concerning interpretation of respect to the remedial treatment, care, and attendance of the injured
the schedules of maximum reimbursement allowances and coding proce- employee, including any report of an examination, diagnosis, or disability
dures under said allowances. evaluation, shall be filed with the Division of Workers' Compensation by

(2)(a) Subject to the limitations specified in s. 440.19(i)(b), the a deadline specified by the division and pursuant to rules adopted by the
employer shall furnish to the employee such medically necessary reme- division. The health care provider or health care facility shall also furnishemployer shall furnish to the employee such medically necessary reme- to the injured employee, or to his attorney, on demand, a copy of his
dial treatment, care, and attendance by a health care provider and for office chart, records, and reports and may charge the injured employee an
such period as the nature of the injury or the process of recovery may amount authorized by the division for the copies. Each such health care
require, including medicines, medical supplies, durable medical equip- provider or health care facility shall provide to the division such addi-
ment, orthoses, prostheses, and other medically necessary apparatus. tional information with respect to the remedial treatment, care, and
However, no health care provider may refer the employee to another attendance that the division may reasonably request as part of its investi-
health care provider, diagnostic facility, pain program, work hardening gation of a claim filed by an injured worker for benefits under this chap-
program, therapy center, or other facility without the prior authorization ter. Notwithstanding the limitations in s. 455.241 and subject to the limi-
from the carrier or the employer if self-insured except in cases where tations in s. 381.609, upon the request of the employer, the carrier, the
emergency care is required. attorney for either of them, or the rehabilitation provider, the medical

(b) The right to conduct an independent medical examination records of an injured employee shall be furnished to such persons and the
includes, but is not limited to, instances when the authorized treating medlcal condition of the injured employee shall be discussed with such
physician has not provided current medical reports; determining whether persons, provided the records and the discussions are restricted to condi-
overutilization by a health care provider has occurred; whether a change tions relating to the workplace injury or to situations where the employerOverutilization by a health care provider has occurred; whether a change or carrier has reason to believe there is a probable basis for filing a claim
in health care provider is necessary; or whether treatment isnesaror against the Special Disability Trust Fund as a result of such injury and
the employee appears not to be making appropriate progress in recupera- the employee or his attorney has been furnished a copy of such claim. No
tion. The employer or carrier has the right to schedule an independent records so provided or discussions held pursuant to this exemption, or
medical examination with a health care provider of its choice, at a reason- any information contained therein, shall be disclosed to any other person,
able time to assist in determining this status. The health care provider nor shall the same be discoverable in any civil or criminal action.
performing the independent medical examination shall not be the health
care provider to provide the treatment or followup care, unless the carrier (f) The employer shall provide appropriate professional or nonprofes-
or self-insurer and the employee so agree or unless an emergency exists. sional custodial care when the nature of the injury so requires and is per-



22 JOURNAL OF THE SENATE January 22, 1991

formed at the direction and control of a physician. A physician must state b. There shall not be monetary liability on the part of, and no cause
that home or custodial care is necessary as a result of the accident and of action for damages shall arise against, a health care provider rendering
must describe with a reasonable degree of particularity the nature and an evaluation under this subsection, without a showing of fraud or malice.
extent of the duties to be performed. Family members may not be paid
for such care unless prescribed by a physician and may only be compen- c. Upon the completion of the evaluation by the health care provider,
sated for such services which go beyond the scope of household duties a report shall be sent to the judge of compensation claims within 30 days
performed gratuitously by a family member. "Attendant or custodial after the order appointing the health care provider. A copy of the report
care" means care usually rendered by trained professional attendants and shall also be furnished to the carrier, self-insurer, or employer, if self-
beyond the scope of household duties. insured. For the purpose of determining entitlement to attorney's fees

pursuant to s. 440.34, receipt of notice of the claim shall begin to run
(g) The value of nonprofessional attendant or custodial care provided upon receipt of the medical report submitted by the evaluating health

by a family member shall be determined as follows: care provider by the carrier or by the employer, if self-insured.

1. If the family member is not employed, the per hour value shall be U) An employer, carrier, self-insurer, health care provider, or rehabil-
that of the federal minimum wage. itation provider shall not refer, for medical care, rehabilitation, or other

2. If the family member is employed and elects to leave that employ- services under this chapter, an injured worker to any entity in which the
ment to provide attendant or custodial care, the per hour value of that employer, carrier, self-insurer, health care provider, or rehabilitation pro-
care shall be at the per hour value of such family member's former vider has a financial or ownership interest without disclosing to the
employment, not to exceed the per hour value of such care available in employer and the employee in writing the nature of such interest prior to
the community at large. In no event shall a family member or a combina- the referral.
tion of family members providing nonprofessional attendant or custodial sti 
care pursuant to this paragraph be compensated for more than a total of (k) Any health care provider who gives a deposition shall be allowed
12 hours per day. a witness fee. The amount charged by such witness may not exceed $200.

This limitation does not apply to an expert witness who has never pro-
"Family member" is defined for purposes of this subsection to be a vided direct professional services to a party or has provided only direct
spouse, father, mother, brother, sister, child, grandchild, father-in-law, professional services which were unrelated to the workers' compensation
mother-in-law, aunt, or uncle. case.

(h) The division shall adopt rules governing the manner, means, and (3) If an injured employee objects to the medical attendance fur-
requirements for utilization review by all carriers and self-insurers. The nished by the employer pursuant to subsection (2), it shall be the duty of
division shall also define the procedures to be followed by carriers and the employer to select another physician to treat the injured employee
self-insurers who identify cases of overutilization or improper utilization. unless a judge of compensation claims determines that a change in medi-
Failure to implement utilization review procedures by a carrier or self- cal attendance is not for the best interests of the injured employee; how-
insurer shall be grounds for certification to the Department of Insurance. ever, a judge of compensation claims may at any time, for good cause
The division shall also review utilization review procedures and findings shown, in the judge of compensation claims' discretion, order a change in
during carrier practice audits to ensure that carriers and self-insurers such remedial attention, care, or attendance. It is unlawful for any
have adequate utilization review programs and that such programs are employer or representative of any insurance company or insurer to coerce
actively implemented. or attempt to coerce a sick or injured employee in the selection of a physi-

(i)1. The division shall conduct individual claimant reviews and cian, surgeon, or other attendant or remedial treatment, nursing or hospi-
random sample reviews of health care providers, and shall also resolve tal care, or any other service that the sick or injured employee may
reimbursement disputes based on criteria to be established by rule. Upon require; and any employer or representative of any insurance company or
receipt of a request for an individual claimant review based on a charge insurer who violates this provision is guilty of a misdemeanor of the
of overutilization or improper utilization, the division shall respond to second degree, punishable as provided in s. 775.082 or s. 775.083. The
the requesting party within 30 days. The response shall advise that either health care provider or health care facility providing services pursuant to
the division finds there is no basis for the requesting party's charge, or this section shall be paid for the services solely by the employer or its
that the division has forwarded the request for review to the peer review insurance carrier, except for payments from third parties who have been
committee and the division's medical consultant. If the peer review com- determined to be liable for such payment. Subject to the provisions of
mittee and medical consultant disagree, the division shall refer the review paragraph (2)(d), the employee is not liable for payment for treatment or
request to a second medical consultant. The two opinions in agreement services provided pursuant to this section.
shall determine the disposition of the review request. (4)(a) A three-member panel is created, consisting of the Insurance

2. Upon receipt of a request to resolve a reimbursement dispute, the Commissioner and two members to be appointed by the Governor, sub-
division shall provide to the requesting party, the employer, and the car- ject to confirmation by the Senate, one member who, on account of previ-
rier, within 60 days, a written determination of whether the employer or ous vocation, employment, or affiliation, shall be classified as a represent-
carrier properly complied with reimbursement policies of this chapter ative of employers, the other member who, on account of previous
and the applicable schedule of maximum reimbursement allowances. vocation, employment, or affiliation, shall be classified as a representa-

tive of employees. The panel shall determine schedules of maximum
3.a. If there is disagreement in the opinions of the health care provid- reimbursement allowances for such medically necessary remedial treat-

ers, if two health care providers have determined that there is no medical ent, care, and attendance. On or before January 1, 1991, the three-
evidence to support the claimant's complaints or the need for additional member panel shall adopt a schedule of maximum reimbursement allow-
medical treatment, or if two health care providers agree that the ances for physician charges, which shall provide that maximum reim-
employee is able to return to work, then within 15 days after receipt of bursement allowances shall not exceed 95 percent of the 50th percentile
the written request of the injured employee, employer, or the carrier, the of the physician charges used. to establish the 1988 Schedule of Maximum
judge of compensation claims shall order the injured employee to be eval- Reimbursement. The maximum reimbursement allowances of such
uated by an appropriate health care provider from a list provided by the schedule shall not be increased for at least 2 years following adoption.
division. The opinion of the health care provider shall be presumed cor- Subsequent schedules of maximum reimbursement for physician charges
rect unless there is clear and convincing evidence to the contrary as 95 5 percentile of physician charges
determined by the judge of compensation claims. The medical issues in sentered into thn te division's data base of medical charge data. An individ-
the evaluation may include the following: whether the injured employee ual health care provider or physician shall be reimbursed either his usual
is able to perform any gainful employment temporarily or permanently; customary charge for treatment, care, and attendance or the ma-
what physical restrictions, if any, would be imposed on the employees and customary charge for treatment, care, and attendance or the max-
employment; whether the injured employee has reached maximum medi- mum rebursement allowance in the schedule, whichever is less.
cal improvement; the existence and extent of any permanent physical (b) The three-member panel shall adopt a schedule of maximum
impairment; and the reasonableness and necessity of any medical treat- reimbursement allowances for ambulatory surgical center charges pursu-
ment previously provided, or to be provided, to the injured employee, ant to the following:
The health care provider appointed to conduct the evaluation shall have
free and complete access to the medical records of the employee. All 1. All ambulatory surgical centers shall submit charge data to the
indemnity benefits shall terminate during any period in which an division on a form and in a manner prescribed by the division. The divi-
employee fails to report to and cooperate with such evaluation. sion shall enter such data into its data base of medical charge data.
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2. The division shall identify those ambulatory surgical center allowances based on a maximum of 80 percent of the 50th percentile
charges which constitute 80 percent of the most frequently incurred which shall not reflect an increase greater than the aggregate maximum
charges, which shall be contained in the schedule of maximum reimburse- allowable rate of increase as defined in s. 407.002(17), and which shall
ment allowances for ambulatory surgical centers. become effective the subsequent January 1. The three-member panel

3 The division shall prepare arramay develop two or more schedules of maximum reimbursement allow-3. The division shall prepare arrays of ambulatory surgical center ances based on groupings of hospitals providing like services. However,
charges to be included in the schedule and shall identify the values for the maximum reimbursement allowances contained in the schedule of

the 50th percentile. maximum reimbursement allowances for each group shall not exceed 80
4. The division shall submit the arrays to the three-member panel no percent of the 50th percentile of that group. Actual reimbursement of

later than March 1, 1991, and by March 1 of each subsequent year. The charges shall be as otherwise provided in this section.
three-member panel shall review the arrays within 30 days of receipt and
shall approve a schedule of maximum reimbursement allowances based (d) The three-member panel shall adopt a schedule of maximum
on 80 percent of the 50th percentile, which will be effective July 1, 1991, reimbursement allowances for work hardening program charges and pain
and July 1 of each subsequent year. program charges pursuant to the following:

5. Effective July 1, 1991, if the usual and customary charge is equal 1. All work hardening centers and pain programs shall submit charge
to or less than 80 percent of the 50th percentile, the reimbursement shall data to the division on a form and in a manner prescribed by the division.
be at 80 percent of the 50th percentile or 80 percent of the usual and cus- The division shall enter such data into its data base of medical charge
tomary charge, whichever is less. If the usual and customary charge is data and identify those charges which constitute 80 percent of the most
greater than the amount represented by 80 percent of the 50th percentile, frequently incurred charges.
charges shall be reimbursed at 80 percent of the 50th percentile or 65 per- 2. The division shall prepare arrays of the charge data for the most
cent of the usual and customary charge, whichever is greater. Reimburse- frequently incurred charges and submit them to the three-member panel
ment of a compensable ambulatory surgical center charge not itemized in no later than Augcurred charges and submitst 1 1991. The them to the three-member panel shall review the
the schedule of maximum reimbursement allowances shall be at 70 per- no later than August 1, 1991 The three-member panel shall review the
cent of the ambulatory surgical centers usual and customary charge. arrays within 30 days of receipt and shall approve a schedule of maxi-cent of the ambulatory surgical center's usual and customary charge. u emusmn loacswihi esnbeadwihpoie
Until the three-member panel approves a schedule of maximum reim- mum reimbursement allowances which is reasonable and which provides
bursement allowances, all medically necessary compensable ambulatory for cost containment. Work hardening center charges and pain program
surgical center charges shall be reimbursed at 80 percent of their usual charges shall be reimbursed at either the usual and customary charge or
and customary charge. the maximum reimbursement allowance in the schedule, whichever is

less.
(c) No later than August 1,1990, all hospitals shall submit to the divi-

sion the price list masters which were in effect on January 1, 1990. The 3. The schedule of maximum reimbursement for work hardening cen-
division shall review a random sample of hospital charges received in ters and pain programs shall be effective no later than January 1, 1992.
order to determine at least 250 of the most frequently incurred hospital Reimbursement of a compensable charge not specifically itemized in the
charges for treatment of injured employees pursuant to this chapter. The applicable schedule shall be at 70 percent of the usual and customary
division shall prepare arrays of hospital charges from the price list mas- charge. Until the three-member panel adopts a schedule of maximum
ters for at least 250 of the most frequently incurred charges and shall reimbursement allowances for pain programs and work hardening cen-
identify the values for the 50th percentile. The division shall submit the ters, all medically necessary charges for pain programs and work harden-
arrays to the three-member panel no later than October 1, 1990. The ing centers shall be at 80 percent of the usual and customary charge.
three-member panel shall review the arrays within 30 days of receipt and A t ri r m 
shall approve a schedule of maximum reimbursement allowances based (e) As to reimbursements for prescription medication, the maximum
on 80 percent of the 50th percentile which will be effective January 1, reimbursement amount for a prescription shall be the average wholesale
1991. Effective January 1, 1991, if the usual and customary charge is price times 1.2 plus $4.18 for the dispensing fee.
equal to or less than 80 percent of the 50th percentile, the reimbursement (f) Reimbursement for all fees and other charges for such treatment,
shall be at 80 percent of the 50th percentile or 80 percent of the usual and care, and attendance, including treatment, care, and attendance provided
customary charges, whichever is less. If the usual and customary charge by any hospital or other health care provider, shall not exceed the
is greater than the amount represented by 80 percent of the 50th percen- amounts provided by the schedules of maximum reimbursement allow-
tile, charges shall be reimbursed at 80 percent of the 50th percentile or ances as determined by the panel or as otherwise provided in this section.
65 percent of the usual and customary charge, whichever is greater. Reim- In determining the schedules, the panel shall first approve the bodies of
bursement of a compensable hospital charge not itemized in the schedule medical and hospital data which it finds representative of prevailing
of maximum reimbursement allowances shall be at 70 percent of the hos- charges in the state for such treatment, care, and attendance in the state
pital's usual and customary charge. for similar treatment, care, and attendance of injured persons. In deter-

Notwithstanding the above, compensable charges for trauma centers, as mining the schedule for hospitals after January 1, 1987, the panel shall
defined in s. 395.031, and for emergency services and care, as defined in approve and use charge data submitted by hospitals to the division and
s. 395.0142, shall be reimbursed at 80 percent of the usual and customary to the Health Care Cost Containment Board where applicable as repre-
charge from July 1,1990, through December 31,1991. Effective January sentative of charges for the treatment, care, and attendance in the state
1, 1992, the schedule of maximum reimbursement allowances shall of injured persons. Each health care provider, health care facility, ambu-
include at least 250 of the most frequently incurred charges for hospitals, latory surgical center, hospital, pain program, or work hardening center
emergency services and care, and trauma centers. Effective January 1, receiving workers' compensation payments shall maintain records verify-
1992, reimbursement of compensable charges for emergency services and ing their usual charges. In establishing the schedules of maximum reim-
care and trauma centers not itemized in the schedule of maximum reim- bursement allowances, the panel shall consider the following:
bursement allowances shall be at 70 percent of the usual and customary
charge. Until the three-member panel approves a schedule of maximum 1. The levels of reimbursement for similar treatment, care, and
reimbursement allowances and it becomes effective, all medically neces- attendance made by other health care programs or third-party providers;
sary compensable hospital charges shall be reimbursed at 75 percent of 2.a. The impact upon cost to employers for providing a level of reim-
their usual and customary charge. The division shall develop a data base bursement for treatment, care, and attendance which will ensure the
of at least 250 of the most frequently incurred charges for hospitals, availability of treatment, care, and attendance required by injured work-
emergency services and care, and trauma centers contained in the sched- 
ule of maximum reimbursement allowances. Beginning July 1, 1991, and ers; and
on an annual basis thereafter, the division shall develop arrays of at least b. The potential change in workers' compensation insurance premi-
250 of the most frequently incurred charges contained in the schedule of ums or costs attributable to the level of treatment, care, and attendance
maximum reimbursement allowances from charge data entered into the provided; and
division's data base for the previous year, which shall include charge data
for hospitals, trauma centers, and emergency services and care. The divi- 3. The financial impact of the reimbursement allowances upon health
sion shall enter the charge data into its data base of medical charge data care providers and health care facilities and its effect upon their ability
to ensure accurate arrays. The three-member panel shall annually review to make available to injured workers such medically necessary remedial
the data arrays and shall approve a schedule of maximum reimbursement treatment, care, and attendance.
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The schedules of maximum reimbursement allowances shall be reason- 7. The referral by the entity responsible for the utilization review, the
able, shall promote health care cost containment and efficiency with decision of the division to refer the matter to the peer review committee,
respect to the workers' compensation health care delivery system, and the establishment by the foundation or organization of the procedures by
shall be sufficient to ensure availability of such medically necessary which a peer review committee reviews the rendering of health care ser-
remedial treatment, care, and attendance to injured workers. vices, and the review proceedings, report, and recommendation of the

(g) Definitions, policies, and procedures contained in the 1988 Edi- peer review committee are not subject to the provisions of chapter 120.
tion of the Florida Workers' Compensation Reimbursement Manual and 8. The provisions of s. 766.101 apply to any officer, employee, or agent
not revised, amended, or otherwise addressed by this act, shall remain in of the division and to any officer, employee, or agent of any entity with
effect until a subsequent edition is promulgated by the division. which the division has contracted pursuant to this section.

(h) The Division of Workers' Compensation of the Department of (5) The division shall audit employers, carriers, and self-insurers to
Labor and Employment Security is empowered to investigate health care determine if medical bills are paid in accordance with this section and
providers and health care facilities to determine if they are in compliance division rules. Any employer, carrier, or self-insurer found by the division
with the rules adopted by the division or department or if they are not to be within 90 percent compliance as to the payment of medical bills
requiring unjustified treatment, hospitalization, or office visits. If the shall be assessed a fine of $50 per incorrect bill. Within 60 days of the
division finds that a health care provider or health care facility has made first audit, the division shall conduct a second audit for any employer
such excessive charges or required such treatment, services hospitaliza- found not to be in compliance, and if the employer is still not within 90
tion, or visits, the health care provider or health care facility may not f cmlaetedv san i the employer $ p 
receive payment under this chapter from a carrier, employer, or employee percent compliance, the division shall assess the employer $100 per incor-
for the excessive fees or unjustified treatment, hospitalization, or visits; rect bill. Any employer found not in compliance by the second audit shall
furthermore, the health care provider or health care facility is liable to be required to implement a medical bill review program approved by the
return to the carrier or self-insurer any such fees or charges already col- division, and shall be subject to appropriate licensing review by either the
lected. division or the Department of Insurance.

(i)1. The division shall develop and implement, or contract with a (6) An injured employee is entitled, as a part of his remedial treat-
qualified entity to develop and implement, utilization review of the ser- ment, care, and attendance, to reasonable actual cost of transportation to
vices rendered by a health care provider or a physician, which services are and from the doctor's office, hospital, or other place of treatment by the
paid for in whole or in part pursuant to this chapter. Utilization review most economical means of transportation available and suitable in the
shall be accomplished either by request from any interested party or individual case. When the employee is entitled to such reimbursement for
upon the request of the division. Findings of overutilization shall include transportation by private automobile, it shall be presumed, in the
deauthorization of the care under review or denial of payment for services absence of proof, that the actual cost is the amount allowed by the state
rendered in the future, or both. During the utilization review process, the to employees for official travel.
care under review shall continue. Utilization review under this sectionStatutes, 1990 Supplement, is
shall be exempt from the provisions of chapter 120. Section 17. Section 440.135, Florida Statutes, 1990 Supplement, is

reenacted to read:
2. The division shall contract with a private nonprofit foundation or

nonprofit organization to provide peer review or utilization review, as 440.135 Pilot programs for medical and remedial care in workers'

appropriate, of health care and physician services rendered pursuant to compensation.
this chapter. Under the terms of such contract, the foundation or organi- (1) It is the intent of the Legislature to determine whether the costs
zation shall establish and maintain a procedure by which a peer review of the workers' compensation system can be effectively contained by
committee shall review the services rendered by a health care provider, monitoring more closely the medical, hospital, and remedial care required
physician, or health care facility, which services are paid for in whole or by s. 440.13, while providing injured workers with more prompt and effec-
in part pursuant to this chapter. Such review shall occur upon a determi- tive care and earlier restoration of earning capacity without diminution
nation by the division that information referred to it by the entity of the quality of such care. Therefore, the Legislature authorizes the
responsible for utilization review contains reliable information that a establishment of one or more pilot programs to be administered by the
health care provider or health care facility is rendering services in a Department of Insurance after consulting with the division. Each pilot
manner which may be inappropriate with respect to either the level or the Department of Insurance after consulting with the division. Each pilot
quality of care. The report and recommendations of the peer review com- program shall terminate 2 years after the first date of operation of the
mittee shall be submitted to the division for such action as may be neces- program, unless extended by act of the Legislature. In order to imple-
sary in accordance with this section. ment these pilot programs, the Department of Insurance shall consult

~sary in accordance with this section.with the division regarding:
3. By accepting payment pursuant to this chapter for remedial treat-

ment rendered to an injured employee, a health care provider or health (a) Initiating a pilot project basing reimbursement to hospitals on

care facility shall be deemed to consent to submitting all necessary rec- diagnostic related groups, if a study determines that it is cost effective
ords and other information concerning such treatment to utilization and a statistically valid method for reimbursement.
review and peer review as provided by this section. Such health care pro- (b) Establish alternate delivery systems using a health maintenance
vider shall further agree to comply with any decision of the division pur- organization model, which includes physician fees, competitive bidding,
suant to subparagraph 4. or capitation models.

4. erwise renit is dered or ordermined that a physician improperly overutilized, or oth- (c) Controlling and enhancing the selection of providers of medical,
erwise rendered or ordered, inappropriate medical treatment or services,reeilcr n sn h errve n tlzto
or that the reimbursement for such treatment or services was inappropri- hospital, and remedial care and using the peer review and utilization

or tht thereimursemnt fr suc tretmentor srvice wasinreview^ procedures in s. 440.13(1) to control the utilization of care by phy-
ate, the division may order the physician to show cause why he should not review procedures in 4401:3(1) to control the utilization of care by phy-
be required to repay the amount which was paid for the rendering or sicians providing treatment pursuant to s. 440.13(2)(a).
ordering of such treatment or services and shall inform him of his right (d) Establishing, by agreement, appropriate fees for medical, hospi-
to a hearing under the provisions of s. 120.57. If a hearing is not requested tal and remedial care pursuant to this chapter.
within 30 days of receipt of the order and the division director decides to
proceed with the matter, a hearing shall be conducted, a prima facie case (e) Promoting effective and timely utilization of medical, hospital,
established, and a final order issued. If the final order, including judicial and remedial care by injured workers.
review if the order is appealed, is adverse to the physician, the division
shall provide the licensing board of the physician with full documentation (f) Coordinating the duration of payment of disability benefits with
of such determination. determination made by qualified participating providers of medical, hos-

pital, or remedial care.
5. A health care facility may not improperly charge or overcharge a p r c

workers' compensation insurer or charge for services not provided for the (g) Other methods of monitoring reduced costs within the workers'
purpose of obtaining additional reimbursement. compensation system while maintaining quality care.

6. Violations of this section which are willful or which demonstrate a (2) The Department of Insurance, after consulting with the division,
pattern of improperly charging or overcharging workers' compensation may, without a bidding process, negotiate and enter into such contracts
insurers constitute grounds for the division or department to impose a as may be necessary or appropriate in its judgment to implement the
fine not to exceed $5,000. pilot program.
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(3) The Department of Insurance may also accept grants and moneys payments shall cease at age 62 if the employee is eligible for social secur-
from any source and may expend such grants and moneys for the pur- ity benefits under 42 U.S.C. ss. 402 and 423, whether or not the employee
poses of the program. has applied for such benefits. These supplemental benefits shall be paid

by the division out of the Workers' Compensation Administration Trust
(4) No provision of the pilot programs may vary the methods for cal- Fund when the injury occurred subsequent to June 30, 1955, and before

culating weekly payments for disability compensation under this chapter. July 1, 1984. These supplemental benefits shall be paid by the employer
Likewise, no provision of the pilot programs shall limit the right to a when the injury occurred on or after July 1, 1984. Supplemental benefits
hearing under s. 440.25. are not payable for any period prior to October 1, 1974.

(5) The Department of Insurance shall make an interim report on or 2.a. The division shall provide by rule for the periodic reporting to
before December 1, 1991, and a final report on or before the termination the division of all earnings of any nature and social security income by
date specified in subsection (1) to the Speaker of the House of Represent- the injured employee entitled to or claiming additional compensation
atives, the President of the Senate, the Minority Leader of the Senate, under subparagraph 1. Neither the division nor the employer or carrier
the Minority Leader of the House of Representatives, and the Governor, shall make any payment of those additional benefits provided by sub-
on the activities, findings, and recommendations of the Department of paragraph 1. for any period during which the employee willfully fails or
Insurance relative to the pilot programs. The Department of Insurance refuses to report upon request by the division in the manner prescribed
shall monitor, evaluate, and report the following information regarding by such rules
physicians, hospitals, and other remedial care providers:

b. The division shall provide by rule for the periodic reporting to the
(a) Cost savings. employer or carrier of all earnings of any nature and social security

(b) Effectiveness income by the injured employee entitled to or claiming benefits for per-
manent total disability. The employer or carrier shall not be required to

(c) Effect on earning capacity and indemnity payments. make any payment of benefits for permanent total disability for any
period during which the employee willfully fails or refuses to report upon

(d) Complaints from injured workers and providers, request by the employer or carrier in the manner prescribed by such

(e) Concurrent review of quality of care. rules.

(f) Other pertinent matters. 3. When an injured employee receives a full or partial lump-sum
advance of the employee's permanent total disability compensation bene-

The information from the pilot programs shall be reported in a format to fits, the employee's benefits under this paragraph shall be computed on
permit comparisons to other similar data. the employee's weekly compensation rate as reduced by the lump-sum

advance.
Section 18. Section 440.15, Florida Statutes, 1990 Supplement, is advance.

reenacted to read: (2) TEMPORARY TOTAL DISABILITY-

440.15 Compensation for disability.-Compensation for disability (a) In case of disability total in character but temporary in quality,
shall be paid to the employee, subject to the limits provided in s. 662/3 percent of the average weekly wages shall be paid to the employee
440.12(2), as follows: during the continuance thereof, not to exceed 260 weeks except as pro-

(1) PERMANENT TOTAL DISABILITY.- vided in s. 440.12(1).
2„ ~ (b) Notwithstanding the provisions of paragraph (a), an employee

(a) In case of total disability adjudged to be permanent, 66 / percent who has sustained the loss of an arm, leg, hand, or foot, has been ren-
of the average weekly wages shall be paid to the employee during the con- dered a paraplegic, paraparetic, quadriplegic, or quadriparetic, or has lost
tinuance of such total disability. the sight of both eyes shall be paid temporary total disability of 80 per-

(b) Loss of both hands, or both arms, or both feet, or both legs, or cent of his average weekly wage. In no event should the increased tempo-
both eyes, or of any two thereof or paraplegia or quadriplegia shall, in the rary total disability compensation provided for in this paragraph extend
absence of conclusive proof of a substantial earning capacity, constitute beyond 6 months from the date of the accident. The compensation pro-
permanent total disability. In all other cases, permanent total disability vided by this paragraph is not subject to the limits provided in s.
shall be determined in accordance with the facts. In such other cases, no 440.12(2), but instead is subject to a maximum weekly compensation rate
compensation shall be payable under paragraph (a) if the employee is of $700. If, at the conclusion of this period of increased temporary total
engaged in, or is physically capable of engaging in, gainful employment; disability compensation, the employee is still temporarily totally dis-
and the burden shall be upon the employee to establish that he is not able abled, the employee shall continue to receive temporary total disability
uninterruptedly to do even light work available within a 100-mile radius compensation as set forth in paragraphs (a) and (c). The period of time
of the injured employee's residence due to physical limitation. the employee has received this increased compensation will be counted as

part of, and not in addition to, the maximum periods of time for which
(c) In cases of permanent total disability resulting from injuries the employee is entitled to compensation under paragraph (a) but not

which occurred prior to July 1, 1955, such payments shall not be made in paragraph (c).
excess of 700 weeks.

(c) Temporary total disability benefits paid pursuant to this subsec-
(d) If an employee who is being paid compensation for permanent tion shall include such period as may be reasonably necessary for training

total disability becomes rehabilitated to the extent that he establishes an in the use of artificial members and appliances, and shall include such
earning capacity, he shall be paid, instead of the compensation provided period as the employee may be receiving training and education under a
in paragraph (a), wage-loss benefits pursuant to paragraph (3)(b). The program pursuant to s. 440.49(1). Notwithstanding s. 440.02(8), the date
division shall adopt rules to enable a permanently and totally disabled of maximum medical improvement for purposes of paragraph (3)(b) shall
employee who may have reestablished an earning capacity to undertake be no earlier than the last day for which such temporary disability bene-
a trial period of reemployment without prejudicing his return to perma- fits are paid.
nent total status in the case that such employee is unable to sustain an
earning capacity. (3) PERMANENT IMPAIRMENT AND WAGE-LOSS BENE-

" v * ~~~~~~~~~~FITS.-
(e)l. In case of permanent total disability resulting from injuries

which occurred subsequent to June 30, 1955, and for which the liability (a) Impairment benefits.-
of the employer for compensation has not been discharged under the pro- 1. In case of permanent impairment due to amputation, loss of 80 per-
visions of s. 440.20(12), the injured employee shall receive additional cent or more of vision of either eye, after correction, or serious facial or
weekly compensation benefits equal to 5 percent of his weekly compensa- head disfigurement resulting from an injury other than an injury entitling
tion rate, as established pursuant to the law in effect on the date of his the injured worker to permanent total disability benefits pursuant to sub-
injury, multiplied by the number of calendar years since the date of section (1), there shall be paid to the injured worker the following:
injury. The weekly compensation payable and the additional benefits
payable pursuant to this paragraph, when combined, shall not exceed the a. Two hundred and fifty dollars for each percent of permanent
maximum weekly compensation rate in effect at the time of payment as impairment of the body as a whole from 1 percent through 10 percent;
determined pursuant to s. 440.12(2). Entitlement to these supplemental and
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b. Five hundred dollars for each percent of permanent impairment of job search is required, whether he has been advised by the employer, car-
the body as a whole for that portion in excess of 10 percent. rier, servicing agent, or his attorney, shall result in benefits not being

payable during the time that the employee fails to timely file his request
2. Once the employee has reached the date of maximum medical for wage loss and the job search reports. However, beginning on the 13th

improvement, impairment benefits are due and payable within 20 days week after the employee has attained maximum medical improvement, if
after the carrier has knowledge of the impairment. an employee does not obtain and maintain employment, the employer

3. The three-member panel, in cooperation with the division, shall may show that the salary, wages, and other remuneration the employee
establish and use a uniform disability rating guide by January 1, 1991. is able to earn is greater than zero by proving the existence of actual job
This guide shall be based on medically or scientifically demonstrable openings within a reasonable geographical area which the employee is
findings as well as the systems and criteria set forth in the American physically and vocationally capable of performring, in which case the
Medical Association's Guides to the Evaluation of Permanent Impair- amount the employee is able to earn may be deemed to be the amount the
ment; the Snellen Charts, published by American Medical Association judge of compensation claims finds that the employee could earn in such
Committee for Eye Injuries; and the Minnesota Department of Labor and jobs. The amount deemed shall be applied against the next three
Industry Disability Schedules. The guide shall be more comprehensive bweekly payments.
than the AMA Guides to the Evaluation of Permanent Impairment and 3. An injured worker requesting wage-loss benefits for any period
shall expand the areas already addressed and address additional areas during which such injured worker was unemployed shall have a duty to
not currently contained in the guides. On August 1, 1979, and pending make reasonable and good faith efforts to obtain suitable gainful employ-
the adoption, by rule, of a permanent schedule, Guides to the Evaluation ment on a consistent basis. "Suitable gainful employment" means
of Permanent Impairment, copyright 1977, 1971, 1988, by the American employment which is reasonably attainable in light of the individual's
Medical Association, shall be the temporary schedule and shall be used age, education, personal aptitudes, previous vocational experience, and
for the purposes hereof. For injuries after July 1,1990, pending the adop- physical abilities. For any such period, the employer may require the
tion by division rule of a uniform disability rating guide, the Minnesota injured worker's request for wage-loss benefits to include verification of
Department of Labor and Industry Disability Schedule shall be tempo- the injured worker's efforts to obtain suitable gainful employment, which
rarily used unless that schedule does not address an injury. In such case, verification shall be made on forms prescribed by the division. In deter-
the Guides to the Evaluation of Permanent Impairment by the American mining whether the injured worker has made reasonable and good faith
Medical Association shall be used. efforts to obtain suitable gainful employment, the judge of compensation

(b) Wage-loss benefits.- claims shall consider the availability of suitable employment in the area
(b* Wage-loss benefits.^of the injured worker's residence, the injured worker's access to transpor-

1. Each injured worker who suffers a permanent impairment, which tation, and the effect of the injured worker's physical and mental impair-
permanent impairment is determined pursuant to the schedule adopted ments upon his ability to conduct job search activities. Unless otherwise
in accordance with subparagraph (a)3., is not based solely on subjective provided utinder this section, an injured worker requesting wage-loss bene-
complaints, and results in one or more work-related physical restrictions fits for any period during which he shall have been unemployed shall not
which are directly attributable to the injury, may be entitled to wage-loss be entitled to such benefits if the injured worker failed or refused to make
benefits under this subsection, provided that such permanent impair- reasonable and good faith efforts to obtain suitable gainful employment
ment results in a work-related physical restriction which affects such during such period.
employee's ability to perform the activities of his usual or other appropri- T rg 
ate employment. Such benefits shall be based on actual wage loss and 4. The right to wage-loss benefits shall terminate upon the occurrence
shall not be subject to the minimum compensation rate set forth in s. of the earliest of the following:
440.12(2). Subject to the maximum compensation rate as set forth in s. a. As of the end of any 2-year period commencing at any time subse-
440.12(2), such wage-loss benefits shall be equal to 80 percent of the dif- quent to the month when the injured employee reaches the date of maxi-
ference between 80 percent of the employee's average weekly wage and mum medical improvement, unless during such 2-year period wage-loss
the salary, wages, and other remuneration the employee is able to earn benefits shall have been payable during at least 3 consecutive months.
after reaching maximum medical improvement, as compared weekly; This limitations period shall not be tolled or extended by the incarcera-
however, the weekly wage-loss benefits shall not exceed an amount equal tion of the employee or by virtue of the employee becoming an inmate of
to 662 3 percent of the employee's average weekly wage at the time of a penal institution.
injury. In order to simplify the comparison of the preinjury average
weekly wage with the salary, wages, and other remuneration the employee b. For injuries occurring on or before July 1,1980, 350 weeks after the
is able to earn after reaching maximum medical improvement, the divi- injured employee reaches the date of maximum medical improvement.
sion may by rule provide for the modification of the weekly comparison For injuries occurring after July 1,1980, but before July 1, 1990,
so as to coincide as closely as possible with the injured worker's pay peri- c. w after uly r ac h maximum medical
ods. In determining the amount the employee is able to earn in any 525 weeks after the injured employee reaches maximum medical
month after injury, commissions and similar irregular payments shall be improvement.
allocated first to the week in which they are received, in an amount which d. For injuries occurring after June 30, 1990, the employee's eligibility
when added to other earnings for such week does not exceed the employ- for wage-loss benefits shall be determined according to the following
ee's average weekly wage, and the balance in the same manner to the sub- schedule:
sequent weeks until fully allocated, but not to exceed 52 weeks from the
week that the commission or a similar irregular payment was received. (I) Twenty-six weeks of eligibility for permanent impairment ratings

up to and including 3 percent;
2. The amount determined to be the salary, wages, and other remu- 

nerations the employee is able to earn after reaching the date of maxi- (II) Fifty-two weeks of eligibility for permanent impairment ratings
mum medical improvement shall in no case be less than the sum actually greater than 3 and up to and including 6 percent;
being earned by the employee, including earnings from sheltered employ- ely 
ment. In the case of an employee who has not voluntarily limited his ((HI) Seventy-eight weeks of eligibility for permanent impairment rat-
income or who has not failed to accept employment commensurate with ings greater than 6 and up to and including 9 percent;
his abilities or who was not terminated from employment due to his own (IV) One hundred four weeks of eligibility for permanent impairment
misconduct, and who has made a good faith attempt to find employment ratings greater than 9 and up to and including 12 percent; and
after attaining maximum medical improvement but remains unemployed,
it shall be presumed that the salary, wages, and other remuneration the (V) One hundred twenty weeks of eligibility for permanent impair-
employee is able to earn was zero for each week that the employee made ment ratings greater than 12 percent and up to and including 13 percent;
a good faith attempt to find employment within his physical and voca- 135 weeks of eligibility for permanent impairment ratings greater than 13
tional capabilities. Wage-loss forms and job search reports are to be percent and up to and including 14 percent; 150 weeks of eligibility for
mailed to the employer, carrier, or servicing agent within 14 days after permanent impairment ratings greater than 14 and up to and including
the time benefits are due. Failure of an employee to timely request bene- 15 percent; 170 weeks of eligibility for permanent impairment ratings
fits and file the appropriate job search forms showing that he looked for greater than 15 percent and up to and including 16 percent; 190 weeks of
a minimum of 5 jobs in each biweekly period (unless a judge of compensa- eligibility for permanent impairment ratings greater than 16 percent and
tion claims determines fewer job searches are justified due to the avail- up to and including 17 percent; 210 weeks of eligibility for permanent
ability of suitable employment) after the employee has knowledge that a impairment ratings greater than 17 percent and up to and including 18
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percent; 230 weeks of eligibility for permanent impairment ratings 9. The division shall keep such records and conduct such investiga-
greater than 18 percent and up to and including 19 percent; 250 weeks of tions as are necessary to determine the feasibility of providing additional
eligibility for permanent impairment ratings greater than 19 percent and protection from inflation for workers entitled to wage-loss benefits and
up to and including 20 percent; 275 weeks of eligibility for permanent shall report its findings to the Legislature not later than February 1,
impairment ratings greater than 20 percent and up to and including 21 1988.
percent; 300 weeks of eligibility for permanent impairment ratings
greater than 21 percent and up to and including 22 percent; 325 weeks of (4) TEMPORARY PARTIAL DISABILITY-
eligibility for permanent impairment ratings greater than 22 percent and (a) In case of temporary partial disability, benefits shall be based on
up to and including 23 percent; 350 weeks of eligibility for permanent actual wage loss and shall not be subject to the minimum compensation
impairment ratings greater than 23 percent and up to and including 24 rate set forth in s. 440.12(2). The compensation shall be equal to 80 per-
percent; 364 weeks of eligibility for permanent impairment ratings cent of the difference between 80 percent of the employee's average
greater than 24 percent. weekly wage and the salary, wages, and other remuneration the employee

e. In the case of an employee whose permanent impairment from the is able to earn, as compared weekly; however, the weekly wage-loss bene-
injury is at least 1 percent but no more than 20 percent of the body as a fits shall not exceed an amount equal to 662/3 percent of the employee's
whole, the burden is on the employee to demonstrate that his postinjury average weekly wage at the time of injury. In order to simplify the com-
earning capacity is less than his preinjury average weekly wage and is not parison of the preinjury average weekly wage with the salary, wages, and
the result of economic conditions or the unavailability of employment or other remuneration the employee is able to earn, the division may by rule
of his own misconduct. In the case of an employee whose permanent provide for the modification of the weekly comparison so as to coincide
impairment from the injury is 21 percent or more of the body as a whole, as closely as possible with the injured worker's pay periods. The amount
the burden is on the employer to demonstrate that the employee's postin- determined to be the salary, wages, and other remuneration the employee
jury earning capacity is the same or more than his preinjury wage. is able to earn shall in no case be less than the sum actually being earned

by the employee, including earnings from sheltered employment.
5. Notwithstanding subparagraph 4., the right to wage-loss benefits by the employee, including earnings from sheltered employment.

shall terminate if, within a 2-year period, there are three occurrences of (b) Whenever a temporary partial wage-loss benefit as set forth in
any of the following incidents: paragraph (a) may be payable, the burden shall be on the employee to

establish that any wage loss claimed is the result of the compensable
a. The employee voluntarily terminates his employment for reasons injury. It shall also be the burden of the employee to show that his inabil-

unrelated to his compensable injury. ity to obtain employment or to earn as much as he earned at the time of

b. The employee refuses an offer of suitable or reasonable employ- his industrial accident is due to physical limitation related to his accident
ment within his restrictions and abilities. and not because of economic conditions or the unavailability of employ-

ment or his own misconduct. In the event the employee voluntarily limits
c. The employee is terminated from employment due to his own mis- his income or fails to accept employment commensurate with his abilities,

conduct as defined in s. 440.02(16). or is terminated from employment due to his own misconduct, it shall be
presumed, in the absence of substantial evidence to the contrary, that the

d. The employee voluntarily limits hs come. salary, wages, and other remuneration that the employee was able to earn

Each of the three occurrences must be in a different biweekly period. for such period that the employee voluntarily limited his income or failed
Additionally, for each of the above occurrences, the employee may be dis- to accept employment commensurate with his abilities or was terminated
qualified from receiving wage-loss benefits for 3 biweekly periods. from employment due to his own misconduct is the amount which would

have been earned if the employee had not limited his income or failed to
6. The right to wage-loss benefits shall terminate if an employee is accept appropriate employment or had not been terminated from

convicted of conduct punishable under s. 775.082 or s. 775.083 or is sub- employment due to his own misconduct. The amount deemed shall be
jected to imprisonment under chapter 316 which directly affects the applied against the next three biweekly payments. In the case of an
employee's ability to perform the activities of his usual or other appropri- employee who has not voluntarily limited his income or who has not
ate employment. For purposes of this subparagraph, "convicted" means failed to accept employment commensurate with his abilities or who was
an adjudication of guilt by a court of competent jurisdiction; a plea of not terminated from employment due to his own misconduct, and who
guilty or of nolo contendere; or a jury verdict of guilty when adjudication has made a good faith attempt to find employment but remains unem-
of guilt is withheld and the accused is placed on probation. ployed, it shall be presumed that the salary, wages, and other remunera-

- ,„ , . .. „ ,.,.., i i. ,: j * ,tion the employee is able to earn was zero for each week that the7. If an employee is entitled to both wage-loss benefits and social tion the employee is able to earn was zero for each week that the
security retirement benefits under 42 U.S.C. ss. 402 and 405, such social employee made a good faith attempt to find employment within his phys-
security retirement benefits shall be primary and the wage-loss benefits cal and vocational capabilities. However, beginning on the 13th weeksecurity retirement benefits shall be primary and the wage-loss benefits ^ afe h employee has received the first payment of a temporary partial
shall be supplemental only. The sum of the two benefits shall not exceed watgelos benefit, if the employee does not obtain and maintain employ-
the amount of wage-loss benefits which would otherwise be payable. For me d 
the purposes of termination of wage-loss benefits pursuant to sub- ent, the employer may show that the salary, wages, and other remuner-
subparagraph 4.a., the term "payable" shall be construed to include pay- ation the employee is able to earn is greater than zero by proving the
ment of social security retirement benefits in lieu of wage-loss benefits. existence of actual job openings within a reasonable geographical area
However, the reduction of wage-loss benefits under the provisions of this whi case the amount the employee is able to earn may be deemed to
subparagraph is not applicable to any wage-loss benefits payable to an which case the amount the e comployensation claims finds that the deemployeed to
employee for any month subsequent to the month in which the employee be the amount the Judge of compensation claims finds that the employee
reaches the age of 70 years. could earn in such jobs. The amount deemed shall be applied against the

next two biweekly payments.
8. Beginning with the 25th month after maximum medical improve- S b d t dsbl

ment and for the purpose of determining wage-loss benefits, the total (c) Such benefits shall be paid during the continuance of such disabil-
wages, salary, and other remuneration for the week in consideration shalllty, not to exceed a period of 260 weeks-
be discounted as follows: (5) SUBSEQUENT INJURY.-

a. For those injuries occurring on or after July 1, 1979, and on or (a) The fact that an employee has suffered previous disability,
before July 1, 1980, by a factor of 3 percent and compounded annually at impairment, anomaly, or disease, or received compensation therefor, shall
3 percent thereafter; and not preclude him from benefits for a subsequent aggravation or accelera-

b. For those injuries occurring after July 1, 1980, by a factor of 5 per- tion of the preexisting condition nor preclude benefits for death resulting
cent and compounded annually at 5 percent thereafter. therefrom, except that no benefits shall be payable if the employee, at the

time of entering into the employment of the employer by whom the bene-
However, with respect to any year in which the annual rate of inflation, fits would otherwise be payable, falsely represents himself in writing as
calculated by using the national Consumer Price Index published by the not having previously been disabled or compensated because of such pre-
United States Department of Labor, is less than the applicable discount vious disability, impairment, anomaly, or disease. Compensation for tem-
factor, such rate shall be substituted for such discount factor for that porary disability, medical benefits, and wage-loss benefits shall not be
year. subject to apportionment.
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(b) If a compensable permanent impairment, or any portion thereof, such total benefits otherwise payable for such period to the employee and
is a result of aggravation or acceleration of a preexisting condition, or is his dependents, had such employee not been entitled to benefits under
the result of merger with a preexisting impairment, an employee eligible this chapter, under 42 U.S.C. ss. 423 and 402, does not exceed 80 percent
to receive impairment benefits under paragraph (3)(a) shall receive such of the employee's average weekly wage. However, this provision shall not
benefits for the total impairment found to result, excluding the degree of operate to reduce an injured worker's benefits under this chapter to a
impairment existing at the time of the subject accident or injury or which greater extent than such benefits would have otherwise been reduced
would have existed by the time of the impairment rating without the under 42 U.S.C. s. 424(a). This reduction of compensation benefits is not
intervention of the compensable accident or injury. The degree of perma- applicable to any compensation benefits payable for any week subse-
nent impairment attributable to the accident or injury shall be compen- quent to the week in which the injured worker reaches the age of 62 years.
sated in accordance with paragraph (3)(a). As used in this paragraph, ( o 4 .. 
"merger" means the combining of a preexisting permanent impairment (b) If the provisions of 42 U.S.C s. 424(a) are amended to provide for
with a subsequent compensable permanent impairment which, when the a reduction or increase of the percentage of average current earnings that
effects of both are considered together, result in a permanent impairment the sum of compensation benefits payable under this chapter and the
rating which is greater than the sum of the two permanent impairment benefits payable under 42 U.S.C. ss. 423 and 402 can equal, the amount
ratings when each impairment is considered individually.of the reduction of benefits provided in this subsection shall be reduced

or increased accordingly.
(c) If an employee receiving wage-loss benefits suffers a subsequent disability compensation benefits payable for any week, includ-

inuycasn teprr dsblt,. bothwage-loss benefit and tempo-. ...... (c) No disability compensation benefits payable for any week, includ-
injury causing temporary disability b ts shall b , b oth wage-loss benefits and temporary ing those benefits provided by paragraph (1)(e), shall be reduced pursu-
rary disability benefits shalle payable during the duration oftemporary ant to this subsection until the Social Security Administration deter-
disability. In calculating the amount of any wage-loss benefits due, the mines the amount otherwise payable to the employee under 42 U.S.C. ss.
average weekly wage for the subsequent accident shall be deemed to be 423 and 402 and the employee has begun receiving such social security
the salary, wages, and other remuneration the employee is able to earn. benefit payments. The employee shall, upon demand by the division, the
However, the total benefits payable shall not exceed the maximum com- e pye, the carrier, authorize the Social Security Administration to
pensation rate min effect for temporary disability at the time of the subse- release disability information relating to him and authorize the Division
quent injury. Any reduction in benefits due to such limit shall be applied of Unemployment Compensation to release unemployment compensation
first to the wage-loss benefits payable as a result of the prior injury. information relating to him, in accordance with rules to be promulgated

(d) If an employee receiving wage-loss benefits suffers a subsequent by the division prescribing the procedure and manner for requesting the
injury causing an additional compensable wage loss, benefits for each authorization and for compliance by the employee. Neither the division
wage loss shall be payable. In calculating the amount of any wage-loss nor the employer or carrier shall make any payment of benefits for total
benefits due, the average weekly wage for the subsequent accident shall disability or those additional benefits provided by paragraph (l)(e) for
be deemed to be the salary, wages, and other remuneration the employee any period during which the employee willfully fails or refuses to autho-
is able to earn. However, the total wage-loss benefits payable shall not rize the release of information in the manner and within the time pre-
exceed the maximum compensation rate in effect for permanent disabil- scribed by such rules. The authority for release of disability information
ity at the time of the subsequent injury. Any reduction in wage-loss bene- granted by an employee under this paragraph shall be effective for a
fits due to such limitation shall be applied first to the benefits payable as period not to exceed 12 months, such authority to be renewable as the
a result of the prior injury. division may prescribe by rule.

(6) EMPLOYEE REFUSES EMPLOYMENT.-If an injured (d) If compensation benefits are reduced pursuant to this subsection,
employee refuses employment suitable to the capacity thereof, offered to the minimum compensation provisions of s. 440.12(2) do not apply.
or procured therefor, such employee shall not be entitled to any compen- (10) EMPLOYEE ELIGIBLE FOR BENEFITS UNDER THIS
sation at any time during the continuance of such refusal unless at any CHAPTER WHO HAS RECEIVED OR IS ENTITLED TO RECEIVE
time in the opinion of the judge of compensation claims such refusal is UNEMPLOYMENT COMPENSATION.-
justifiable.

(a) No compensation benefits shall be payable for temporary total
(7) EMPLOYEE LEAVES EMPLOYMENT.-If an injured disability or permanent total disability under this chapter for any week

employee, when receiving compensation for temporary partial disability, in which the injured employee has received, or is receiving, unemploy-
leaves the employment of the employer by whom he was employed at the ment compensation benefits.
time of the accident for which such compensation is being paid, he shall,
upon securing employment elsewhere, give to such former employer an (b) If an employee is entitled to both wage-loss benefits pursuant to
affidavit in writing containing the name of his new employer, the place subsection (3), or temporary partial benefits pursuant to subsection (4),
of employment, and the amount of wages being received at such new and unemployment compensation benefits, such unemployment compen-
employment; and, until he gives such affidavit, the compensation for sation benefits shall be primary and the wage-loss benefits or temporary
temporary partial disability will cease. The employer by whom such partial benefits shall be supplemental only, the sum of the two benefits
employee was employed at the time of the accident for which such com- not to exceed the amount of wage-loss benefits or temporary partial bene-
pensation is being paid may also at any time demand of such employee fits which would otherwise be payable. For purposes of termination of
an additional affidavit in writing containing the name of his employer, wage-loss benefits pursuant to sub-subparagraph (3)(b)4.a., the term
the place of his employment, and the amount of wages he is receiving; "payable" shall be construed to include payment of unemployment com-
and if the employee, upon such demand, fails or refuses to make and fur- pensation benefits in lieu of income supplement benefits as provided in
nish such affidavit, his right to compensation for temporary partial dis- this subsection.
ability shall cease until such affidavit is made and furnished. (11) FULL-PAY STATUS FOR CERTAIN LAW ENFORCEMENT

(8) EMPLOYEE BECOMES INMATE OF INSTITUTION.-In OFFICERS.-Any law enforcement officer as defined in s. 943.10(1), (2),
case an employee becomes an inmate of a public institution, then no com- or (3) who, while acting within the course of employment as provided by
pensation shall be payable unless he has dependent upon him for support s- 440.091, is maliciously or intentionally injured and who thereby sus-
a person or persons defined as dependents elsewhere in this chapter, tains a job-connected disability compensable under this chapter shall be
whose dependency shall be determined as if the employee were deceased carried in full-pay status rather than being required to use sick, annual,
and to whom compensation would be paid in case of death; and such com- or other leave. Full-pay status shall be granted only after submission to
pensation as is due such employee shall be paid such dependents during the employing agency's head of a medical report which gives a current
the time he remains such inmate, diagnosis of the employee's recovery and ability to return to work. In no

case shall the employee's salary and workers' compensation benefits
(9) EMPLOYEE ELIGIBLE FOR BENEFITS UNDER THIS exceed the amount of the employee's regular salary requirements.

CHAPTER AND FEDERAL OLD-AGE, SURVIVORS, AND DISABIL-
ITY INSURANCE ACT.- (12) EMPLOYEE ELIGIBLE FOR BENEFITS UNDER THIS

CHAPTER AND PENSION DISABILITY BENEFITS PAYABLE BY
(a) Weekly compensation benefits payable under this chapter for dis- A PUBLIC EMPLOYER.-Where any person receives compensation

ability resulting from injuries to an employee who becomes eligible for under this chapter by reason of the disability of an employee of the state
benefits under 42 U.S.C. s. 423 shall be reduced to an amount whereby or any political subdivision of the state, and such person is also entitled
the sum of such compensation benefits payable under this chapter and to receive any sum, by reason of the same disability, from any pension
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plan or other benefit fund with respect to which the same employer pro- benefits, and obligations of injured workers and their employers under
vides the majority of the current funding, nothing in this chapter shall be the Florida Workers' Compensation Law. The division shall monitor the
construed to prevent the reduction of pension benefits paid by said furnishing of benefits by the employer or carrier to ascertain that correct
employer by the amount of workers' compensation payments paid by the benefits are being furnished in cases accepted as compensable injuries.
employer. However, no such reduction may result in compensation bene- Upon receipt of a request for assistance by the injured worker, the
fits payable under this chapter and under the pension plan or other bene- employer, or carrier, or upon its own motion, the division shall be empow-
fit fund which, in sum, total less than 100 percent of the money rate at ered to compel all parties to participate in any conferences held by the
which the service rendered by the employee was recompensed, excluding division to resolve the issues giving rise to the request for assistance. In
overtime, under the contract of hiring in force at the time of the employ- the event of controversion or the filing of a claim, the division shall
ee's injury. Nothing in this subsection shall be construed to abrogate the attempt to resolve the claim. If the division determines that it cannot
terms of any contract of employment or the stated conditions of employ- establish the relevant facts necessary to resolve the issues in a claim, the
ment at the time of hiring. division may curtail its investigation and promptly forward the file to the

appropriate judge of compensation claims for any requested hearing on
Section 19. Paragraph (b) of subsection (1) of section 440.16, Florida the claim. In either event, the division shall forward the file to the appro-

Statutes, 1990 Supplement, is reenacted to read: priate judge of compensation claims no later than 15 days prior to the

440.16 Compensation for death.- date set for such final hearing.

(1) If death results from the accident within 1 year thereafter or fol- Section 21. Subsection (1) of section 440.19, Florida Statutes, 1990
lows continuous disability and results from the accident within 5 years Supplement, is reenacted to read:
thereafter, the employer shall pay: 440.19 Time and procedure for filing claims.-

(b) Compensation, in addition to the above, in the following percent- (1)(a) The right to compensation for disability, rehabilitation,
ages of the average weekly wages to the following persons entitled thereto impairment, or wage loss under this chapter shall be barred unless a
on account of dependency upon the deceased, and in the following order claim therefor which meets the requirements of paragraph (e) is filed
of preference, subject to the limitation provided in subparagraph 2., but within 2 years after the time of injury, except that, if payment of compen-
such compensation shall be subject to the limits provided in s. 440.12(2), sation has been made or remedial treatment or rehabilitative services
shall not exceed $100,000, and may be less than, but shall not exceed, for have been furnished by the employer on account of such injury, a claim
all dependents or persons entitled to compensation, 66 /3 percent of the may be filed within 2 years after the date of the last payment of compen-
average wage: sation or after the date of the last remedial treatment or rehabilitative

1. To the spouse, if there is no child, 50 percent of the average weekly services furnished by the employer. This limitations period shall not be
wage, such compensation to cease upon the spouse's death. tolled or extended by the failure of the employer or carrier to file a notice

of injury or any other report or notice required to be filed under this
2. To the spouse, if there is a child or children, the compensation pay- chapter or by the failure of the division, the employer, or the carrier to

able under subparagraph 1. and, in addition, 16 2/3 percent on account of furnish to the employee or other claimant informational materials
the child or children. However, when the deceased is survived by a spouse required under this chapter, unless such omission by the employer or car-
and also a child or children, whether such child or children are the prod- rier was intentional and done to deprive the employee of benefits due
uct of the union existing at the time of death or of a former marriage or under this chapter.
marriages, the judge of compensation claims may provide for the pay-
ment of compensation in such manner as may appear to the judge of com- (b) All rights for remedial attention under this section shall be barred
pensation claims just and proper and for the best interests of the respec- unless a claim therefor which meets the requirements of paragraph (e) is
tive parties and, in so doing, may provide for the entire compensation to filed with the division within 2 years after the time of injury, except that,
be paid exclusively to the child or children; and, in the case of death of if payment of compensation has been made or remedial attention or reha-
such spouse, 33 1/3 percent for each child. However, upon the surviving bilitative services have been furnished by the employer without an award
spouse's remarriage, the spouse shall be entitled to a lump-sum payment on account of such injury, a claim may be filed within 2 years after the
equal to 26 weeks of compensation at the rate of 50 percent of the average date of the last payment of compensation or within 2 years after the date
weekly wage as provided in s. 440.12(2), unless the $100,000 limit pro- of the last remedial attention or rehabilitative services furnished by the
vided in this paragraph is exceeded, in which case the surviving spouse employer; and all rights for remedial attention or rehabilitative services
shall receive a lump-sum payment equal to the remaining available bene- under this section pursuant to the terms of an award shall be barred
fits in lieu of any further indemnity benefits. In no case shall a surviving unless a further claim therefor is filed with the division within 2 years
spouse's acceptance of a lump-sum payment affect payment of death after the entry of such award, except that, if payment of compensation
benefits to other dependents. has been made or remedial attention or rehabilitative services have been

furnished by the employer under the terms of the award, a further claim
3. To the child or children, if there is no spouse, 33 'M percent for each may be filed within 2 years after the date of the last payment of compen-

child. sation or within 2 years after the date of the last remedial attention or
rehabilitative services furnished by the employer. However, no statute of

4. To the parents, 25 percent to each, such compensation to be paid limitations shall apply to the right for remedial attention relating to the
during the continuance of dependency. insertion or attachment of a prosthetic device to any part of the body.

5. To the brothers, sisters, and grandchildren, 15 percent for each Any claim for reimbursement by a provider of remedial attention shall be
brother, sister, or grandchild. subject to the limitations of this paragraph. This limitations period shall

not be tolled or extended by the failure of the employer or carrier to file
Section 20. Subsection (4) of section 440 185, Florida Statutes, 1990 a notice of injury or any other report or notice required to be filed under

Supplement, is reenacted to read: this chapter or by the failure of the division, the employer, or the carrier
to furnish the employee or other claimant informational materials

440.185 Notice of injury or death; reports; penalties for violations.- required under this chapter, unless such omission by the employer or car-

(4) Within 3 days after receipt of notice of injury from the employer rier was intentional and done to deprive the employee of benefits due
or any other indication of a compensable injury which will result in the under this chapter.
employee losing more than 7 days from work, the division shall mail to (c) For purposes of this section, "remedial treatment or attention"
the injured worker an informational brochure as prescribed by the divi- means the provision of skilled services provided by a physician or any
sion which sets forth in clear and understandable language a summary recognized health care provider as defined in s. 440.13.
statement of the rights, benefits, and obligations of injured workers and
their employers under the Florida Workers' Compensation Law, together (d) The right to compensation for death under this chapter shall be
with an explanation of its operation. Within 3 days after receipt of a barred unless a claim therefor which meets the requirements of para-
notice of injury from the employer or any other indication of a compensa- graph (e) is filed within 2 years after the death, except that, if payment
ble injury which will result in the employee losing more than 7 days from of compensation has been made without an award on account of such
work, a carrier or third-party administrator shall mail to the employer an death, a claim may be filed within 2 years after the date of the last pay-
informational brochure as prescribed by the division which sets forth in ment. This limitations period shall not be tolled or extended by the fail-
clear and understandable language a summary statement of the rights, ure of the employer or carrier to file a notice of injury or any other report
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or notice required to be filed under this chapter or by the failure of the 6. The division shall assist. injured employees who are not represented
division, the employer, or the carrier to furnish the employee or other by counsel in preparing a claim that meets the specificity requirements
claimant informational materials required under this chapter, unless such of this subsection, but shall not act as an advocate in pursuing the claim
omission by the employer or carrier was intentional and done to deprive before the judge of compensation claims.
the employee of benefits due under this chapter. - ., , , , , .. , .the employee of benefits due under this chapter. 7. Within 21 days of receipt of the acknowledged claim from the divi-

(e)l. Such claim shall be filed with the division at its Tallahassee sion, the employer or carrier must either pay the requested benefits or
office and shall contain the names and addresses of the employer and file a Notice to Controvert with the division, with copies to the filing
employee, the social security number of the employee, and a statement of party, employer, and claimant. The Notice to Controvert must specifi-
the time, date, place, nature, and cause of the injury, or such equivalent cally list eill benefits requested but not paid as well as the reasons those
information as will put the division, the employer, and the carrier or ser- benefits are not being provided. An employer or carrier who fails to
vicing agent on notice with respect to the identity of the parties, and shall comply with this provision shall be assessed a penalty pursuant to s.
contain the specific details of the benefits alleged to be due and the basis 440.185(9).
for those benefits, including: (f) Any judge of compensation claims receiving a claim for compensa-

a. The time period for which compensation was not timely provided. tion in any form shall, immediately upon receipt of such claim, mail such
claim to the division at its office in Tallahassee.

b. The number of weeks of disability claimed.
(g) In no event and under no circumstances shall any of the rights of

c. The type and source of rehabilitation sought. employees under the Workers' Compensation Law be prejudiced or lost
by failure or delay of judges of compensation claims in mailing claims in

d. The details of travel costs not paid, including: any form to the division in Tallahassee.

(I) Specific dates and purposes of the travel. (h) To facilitate the earliest possible resolution of conflicts in work-

(II) Means of transportation. ers' compensation cases, it shall be the responsibility of the division to
take a proactive stance in the prevention and resolution of disputed

(III) Mileage. issues. Upon receipt by the division of notice of disputed issues, whether
received formally or informally, or of a claim for benefits filed under this

e. The details of medical charges not paid, including the name and chapter, the division shall, in accordance with its rules, ascertain whether
address of the medical provider and the amounts due and the specific the disputed issues can be resolved without a hearing. Upon determining
dates of treatment or service. that disputed issues can be resolved without a hearing, the division shall

make or cause to be made such investigation as is considered necessary
f.(I) The type or nature of medical treatment sought. with respect to the disputed issues, which shall include a written dispute
(II) The basis and necessity for any medical treatment sought that is resolution report of whether requested benefits, services, or treatment are

in addition to that which is being provided at the time of filing the claim, due and owing. Copies of the dispute resolution report shall be provided
to the claimant, employer, and carrier and shall be made a part of the

(III) The basis and necessity for a request for a change of physician. division file. Upon a finding by the division that benefits, services, or
treatment are due and owing, it shall be the responsibility of the division

(IV) A detailed description of the need for and medical necessity of to assist the requesting party in securing payment or provision of the
attendant care. same. Upon a finding by the division that benefits, services, or treatment

g. The details of any defect in the calculation of the average weekly are not due and owing, it shall be the responsibility of the division to
wage and the details and basis therefora inform the requesting party of the same. Any such decision by the divi-

sion shall be advisory. At any mediation conference or hearing before the
h. A detailed description of the percentage of permanent impairment judge of compensation claims, the decision of the division shall not be res

and corresponding entitlement to increased wage-loss benefits in excess judicata, but shall be included in the division case file and may be consid-
of that which is or has been voluntarily paid by the employer or carrier ered by the general or special master, or by the judge of compensation
together with the medical care provider who has diagnosed any increased claims in reaching any decision.
impairment. Section 22. Subsections (9) and (12) of section 440.20, Florida Stat-

i. Any other benefit, penalty, attorney's fee, or allowance provided by utes, 1990 Supplement, are reenacted to read:
law deemed due at the time of filing of the claim but not being furnished. 440.20 Payment of compensation-

The division shall acknowledge receipt of the claim to the filing party (9) In addition to any other penalties provided by this chapter for
with copies of the claim and acknowledgment to the claimant, employer, late payment, if any installment of compensation is not paid when it
and carrier, becomes due, the employer, carrier, or servicing agent shall pay interest

2. A claim may contain a claim for both past benefits and continuing thereon at the rate of 12 percent per year from the date the installment
benefits in any benefit category, but is limited to those in default and becomes due until it is paid, whether such installment is payable without
ripe, due, and owing on the date the claim is filed. an order or under the terms of an order. The interest payment shall be

~ripe, dueand wingonhedtetecaisfied.the greater of the amount of interest due or $5.
3. The legislative intent of this paragraph is to avoid needless litiga- . 3. n ar i pm i 

tion or delay in benefits by requiring claimants to provide the employer, (a) Wlthm 30 days after final payment of compensation has been
carrier, self-insurance fund, or servicing agent with sufficient detailed made the employer, carrier, or servicing agent shall send to the division s
information to facilitate a timely and informed decision with respect to a notice, in accordance with a form prescribed by the division, statinginformatiorntofacilitate a timely and informed decision with respect to that such final payment has been made and stating the total amount of

~~~~~~a claim for benefits. ~compensation paid, the name of the employee and of any other person to
4. Any claim, or portion thereof, not in compliance with this subsec- whom compensation has been paid, the date of the injury or death, and

tion shall be dismissed by the judge of compensation claims upon motion the date to which compensation has been paid.
of any interested party unless the claimant is not represented by counsel. (b) If the employer, carrier, or servicing agent fails to so notify the
If the claimant is not represented by counsel, the division shall assist the division within such time, the division shall assess against such employer,
claimant in filing a claim meeting the requirements of this section. Any carrier or servicing agent a civil penalty in an amount not over $100.
such motion to dismiss shall state with particularity why the claim is not
in compliance. When any claim is dismissed pursuant to this subsection, (c) The division shall also assess the employer, carrier, or servicing
the claimant shall be allowed 60 days from the date of the order of dis- agent a fine of $50 for every installment of compensation not paid when
missal in which to file an amended claim regardless of any other limita- it becomes due. Such fines shall be deposited by the division in the fund
tion in this chapter. created by s. 440.50.

5. Notwithstanding the provisions of s. 440.34, a judge of compensa- (12)(a) It is the stated policy for the administration of the workers'
tion claims shall not award an attorney's fee or penalties based on a claim compensation system that it isf in the best interests of the injured worker
for benefits that does not satisfy the requirements of this subsection. that he receive disability or wage-loss payments periodically. Lump-sum
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payments in exchange for the employer's or carrier's release from liability (d) Upon the application of any party in interest or upon joint peti-
for future payments of compensation, death benefits, and rehabilitation tion of all interested parties, and after giving due consideration to the
expenses other than for medical expenses shall be allowed only under interests of all interested parties, if a judge of compensation claims finds
special circumstances, as when the claimant can demonstrate that lump- that a lump-sum payment in exchange for release from liability is proper
sum payments will definitely aid in his rehabilitation or are otherwise under paragraph (a), the judge of compensation claims may enter a com-
clearly in his best interests and that lump-sum payments will avoid pensation order requiring that the liability of the employer for compensa-
undue expense or undue hardship to any party, or that such claimant has tion be discharged by the payment of a lump sum equal to the present
removed himself or is about to remove himself from the state. In no case value of all future payments of compensation, computed at 8-percent true
may a lump-sum payment be allowed in exchange for the release of an discount compounded annually, or requiring that the employer make
employer's or carrier's liability for future medical expenses and training advance payment of a part of the compensation for which the employer
and education. In no case may a lump-sum settlement be allowed until 3 is liable by the payment of a lump sum equal to the present value of such
months after the date of maximum medical improvement has been part of the compensation, computed at 8-percent true discount com-
reached; provided that such 3-month period shall be waived with respect pounded annually. A compensation order so entered upon joint petition
to nonresident aliens of the United States or Canada. However, no such of all interested parties shall not be subject to modification or review
alien thus exempted shall be eligible for a lump-sum settlement under under S. 440.28. However, nothing in this subsection shall be construed to
this exception more than one time in any 48-month period. Upon the mean that a judge of compensation claims is required to approve any
approval of a lump-sum settlement under this paragraph, the judge of award for lump-sum payment when it is determined by the judge of com-
compensation claims shall send a report to the Chief Judge of the amount pensation claims that the payment being made is in excess of the value
of the settlement, the amount of the attorney's fees, the amount of the of benefits the claimant would be entitled to under this chapter. The
benefits payable to the injured employee upon which the attorney's fees judge of compensation claims shall make or cause to be made such inves-
are payable, and the statutory basis for the payment of the attorney's tigations as he considers necessary, in each case in which the parties have
fees. stipulated that a proposed final settlement of liability of the employer for

compensation shall not be subject to modification or review under s.
(b) Notwithstanding the provisions of paragraph (a), a lump-sum 440.28, to determine whether such final disposition will definitely aid the

payment in exchange for the employer's or carrier's release from liability rehabilitation of the injured worker or otherwise is clearly for the best
for future medical expenses, as well as future payments of compensation interests of the person entitled to compensation and, in his discretion,
and rehabilitation expenses, but not training and educational expenses, may have an investigation made by the Rehabilitation Section of the
shall be allowed at any time in any case in which the employer or carrier Division of Workers' Compensation. The joint petition and the report of
has initially filed a written notice to controvert and denied that a com- any investigation so made will be deemed a part of the proceeding. A
pensable accident or injury occurred for which compensation and medical judge of compensation claims, in his discretion, may hear testimony relat-
and rehabilitation expenses are payable, and the judge of compensation ing to a proposed stipulation for settlement under this subsection without
claims at a hearing to consider the settlement proposal finds a justiciable having in hand the division file; however, he may in no event enter an
controversy as to legal or medical compensability of the claimed injury or order thereon without first having reviewed the division file. An employer
the alleged accident. In such event, and upon the joint petition of all shall have the right to appear at any hearing pursuant to this subsection
interested parties and after giving due consideration to the interests of all which relates to the discharge of such employer's liability and to present
interested parties, the judge of compensation claims may enter a compen- testimony at such hearing. The carrier shall provide reasonable notice to
sation order approving and authorizing the discharge of the liability of the employer of the time and date of any such hearing and inform him
the employer for compensation and remedial treatment, care, and attend- of his rights to appear and testify. When the claimant is represented by
ance, as well as rehabilitation expenses, but not training and educational counsel or when the claimant and carrier or employer are represented by
expenses, by the payment of a lump sum. Such a compensation order so counsel, final approval of the lump-sum settlement agreement, as pro-
entered upon joint petition of all interested parties is not subject to modi- vided for in a joint petition and stipulation, shall be approved by entry
fication or review under s. 440.28. If the settlement proposal together of an order within 7 days of the filing of such joint petition and stipula-
with supporting evidence is not approved by the judge of compensation tion without a hearing, unless the judge of compensation claims deter-
claims, it shall be considered null and void. If the employer or carrier ini- mines, in his discretion, that additional testimony is needed before such
tiaily accepts the case as compensable or provides any benefits to the settlement can be approved or disapproved and so notifies the parties.
employee or his dependents, this paragraph does not apply. Notwith- The probability of the death of the injured employee or other person
standing the provisions of s. 440.34(3)(c), a claimant shall be responsible entitled to compensation before the expiration of the period during which
for the payment of his own attorney's fees in any case settled under this such person is entitled to compensation shall, in the absence of special
subsection. Upon approval of a lump-sum settlement under this subsec- circumstances making such course improper, be determined in accord-
tion, the judge of compensation claims shall send a report to the Chief ance with the most recent United States Life Tables published by the
Judge of the amount of the settlement and a statement of the nature Of National Office of Vital Statistics of the United States Department of
the controversy. The Chief Judge shall keep a record of all such reports Health and Human Services. The probability of the happening of any
filed by each judge of compensation claims and shall submit to the Legis- other contingency affecting the amount or duration of the compensation,
lature a summary of al such reports filed under this subsection annually except the possibility of the remarriage of a surviving spouse, shall be dis-
by March 1. regarded. As a condition of approving a lump-sum payment to a surviving

(c) Notwithstanding the provisions of paragraph (a) or paragraph (b), spouse, the judge of compensation claims, in the judge of compensation
a lup-sm pymet i excang fo th emloyr's r crrir'srelase claims' discretion, may require security which will ensure that, in the

from liability for future payments of compensation, death benefits, reha- eeto h earaeo uhsriigsosayuacudftr
bilitation expenses, including training and educational expenses and payments so paid may be recovered or recouped by the employer or car-

medcalexpnse shll e alowd wen he laianthasreahedmaxi- rier. Such applications shall be considered and determined in accordance
mmmedical expensesshalltb hallowedwen thiged caipemanteha repach med t with s. 440.25 and the rules of procedure adopted by the Supreme Court.

rating from 1 through 5 percent, and has not received any medical treat- Section 23. Subsections (3) and (4) of section 440.25, Florida Stat-
ment for at least 3 months. In no case may a lump-sum settlement be utes, 1990 Supplement, are reenacted to read:
allowed until 3 months after the date of maximum medical improvement
has been reached. The lump-sum payment shall be equal to an amount 440.25 Procedure in respect to claims and hearing requests.-
determined by multiplying the claimant's weekly compensation rate by a (3)(a) The division or judge of compensation claims shall make or
factor of 3, then multiplying that product by the number of permanent cause to be made such investigation as is considered necessary in respect
impairment rating points assigned. Notwithstanding the provision of s. to the claim; and, upon request by any interested party, the judge of com-
440.34(3)(c), a claimant shall be responsible for the payment of his own pensation claims shall order all parties to attend either a mediation con-
attorney's fees in any case settled under this subsection. Upon approval ference or a hearing thereof. Any party who requests a mediation confer-
of a lump-sum settlement under this subsection, the judge of compensa- ence shall not be precluded from requesting a hearing following the
tion claims shall send a report to the Chief Judge of the amount of the mediation conference should both parties not agree to be bound by the
settlement and a statement of the nature of the controversy. The Chief results of the mediation conference.
Judge shall keep a record of all such reports filed by each judge of com-
pensation claims and shall submit to the Legislature a summary of all (b)l1. If the request in paragraph (a) is for a mediation conference, an
such reports filed under this subsection annually by March 1. application for a mediation conference shall state the reasons for request-



32 JOURNAL OF THE SENATE January 22, 1991

ing the mediation conference and the questions in dispute so that the (d) The hearing shall be held in the county where the injury occurred,
responding or opposing parties may be notified of the purpose of the if the injury occurred in this state, unless otherwise agreed to between the
mediation conference. Such mediation conference shall be conducted parties and authorized by the judge of compensation claims in the county
informally and does not require the use of formal rules of evidence or pro- where the injury occurred. If the injury occurred. without the state and is
cedure. Any information from the files, reports, case summaries, media- one for which compensation is payable under this chapter, then the hear-
tor's notes, or other communications or materials, oral or written, relating ing above referred to may be held in the county of the employer's resi-
to a mediation conference pursuant to this section obtained by any dence or place of business, or in any other county of the state which will
person performing mediation duties is privileged and confidential and at the time of forwarding the file for hearing, in the discretion of the
may not be disclosed without the written consent of all parties to the con- Chief Judge, be the most convenient for a hearing. Subsequent to the for-
ference. Any research or evaluation effort directed at assessing the medi- war ding of the file to such county, the parties and the judge of compensa-
ation program activities or performance must protect the confidentiality tion claims may agree to transfer such file to a county that is deemed
of such information. Each party to a mediation conference has a privilege most convenient for a hearing. The hearing shall be conducted by a judge
during and after the conference to refuse to disclose and to prevent of compensation claims, who shall, within 30 days after such hearing,
another from disclosing communications made during the conference unless otherwise agreed by the parties, determine the dispute in a sum-
whether or not the contested issues are successfully resolved. This para- maymariner. Atschernhelam tadepoyrayah
graph shall not he construed to prevent or inhibit the discovery or admis- marysnviec tn rsuch hearngch claiman and mybremploerete may each
sibility of any information that is otherwise subject to discovery or that pttrnesenutheviden in wrespect fof such claimoand mayhen rhepreisentedobylany
is admissible under applicable law or rule of procedure, except that any anttorey authorizednin wrbiting for suhe puarpose. When there isf compnflic
conduct or statements made during a mediation conference or in negotia- i h eia vdnesbitda h erntejdeo opna
tions concerning the conference are inadmissible in any proceeding under tion claims may designate a disinterested doctor to submit a report or to
this chapter. The Chief Judge shall select a judge of compensation claims, testify in the proceeding, after such doctor has reviewed the medical
a general master, or a special master to serve as the mediator. The general reports arid evidence, examined the claimant, or otherwise made such
master shall be employed on a full-time basis by the office of the Chief investigation as appropriate. The report or testimony of any doctor so
Judge. The rate of compensation for a general master shall be at 60 per- designated by the judge of compensation claims shall be made a part of
cent of the salary of a judge of compensation claims. A general master the record of the proceeding and shall be given the same consideration by
must be a member of The Florida Bar and have 3 years' experience in the the judge of compensation claims as is accorded other medical evidence
practice of workers' compensation law in this state. The special master submitted in the proceeding; and all costs incurred in connection with
shall be selected from a list prepared by the Chief Judge. The special such examination and testimony may be assessed as costs in the proceed-
master must be independent of all parties participating in the mediation ing, subject to the provisions of s. 440.13(4) (a). No judge of compensation
conference. A special master must be a member of The Florida Bar and claims may make a finding of a degree of permanent impairment that is
have 3 years' experience in the practice of workers' compensation law in greater than the greatest permanent impairment rating given the claim-
this state. The rate of compensation for a special master shall be $250 per ant by any examining or treating physician, except upon stipulation of
day plus travel and per diem expenses. The special master shall have the parties.
access to the office, equipment, and supplies of the judge of compensa-
tion claims in each district. In the event both parties agree, the results of (a) The order making an award or rejecting the claim, referred to in
the mediation conference shall be binding and neither party shall have a this chapter as a "compensation order," shall set forth the findings of ulti-
right to appeal the results. In the event either party refuses to agree to mate facts and the mandate; and the order need not include any other
the results of the mediation conference, the results of the mediation con- reason or justification for such mandate. The compensation order shall be
ference as well as the testimony, witnesses, and evidence presented at the filed in the office of the division at Tallahassee. A copy of such compensa-
conference shall not be admissible at any subsequent proceeding on the tion order shall be sent by mail to the parties and attorneys of record at
claim. The mediator shall not be called in to testify or give deposition to the last known address of each, with the date of mailing noted thereon.
resolve any claim for any hearing before the judge of compensation
claims. The fact of requesting or accepting an offer to mediate shall not (f) Each judge of compensation claims is required to submit a special
be admissible as evidence of liability in any collateral or subsequent pro- report to the Chief Judge in each contested workers' compensation case
ceeding on the claim. The employer may be represented by an attorney in which the case is not determined within 30 days of final hearing. Said
at the mediation conference if the employee is also represented by an form shall be provided by the Chief Judge and shall contain the names
attorney at the mediation conference. Any judge who serves as a mediator of the judge of compensation claims and of the attorneys involved and a
shall not be permitted to preside at a hearing involving the same claim brief explanation by the judge of compensation claims as to the reason for
pursuant to paragraph (c). If a request for mediation is filed, the media- such a delay in issuing a final order. The Chief Judge shall compile these
tion conference must be held within 45 days after it is filed and the judge, special reports into an annual public report to the Governor, the Secre-
general master, or special master shall give the claimant and other inter- tary of Labor and Employment Security, the Legislature, The Florida
ested parties at least 15 days' notice of such conference, served upon the Bar, and the appellate district judicial nominating commissions.

claiman and oter inteested prties b mail.(4)(a) Beginning on October 1, 1979, procedures with respect to
2. The judge of compensation claims shall hold a pretrial hearing on appeals from orders of judges. of compensation claims shall be governed

a claim no earlier than 30 days after the date of filing of the request for by rules adopted by the Supreme Court. Such an order shall become final
hearing and no later than 60 days after such date. The judge of compen- 30 days after mailing of copies of such order to the parties, unless
sation claims shall give the claimant and all other interested parties at appealed pursuant to such rules.
least 15 days' advance notice of the hearing by mail. At the pretrial hear-
ing, the judge of compensation claims shall, subject to subparagraph 3., (b) An appellant may be relieved of any necessary filing fee by filing
set a date for the final hearing that allows the parties at least 90 days to a verified petition of indigency for approval as provided in s. 57.081(1)
conduct discovery unless the parties consent to an earlier hearing date. and may be relieved in whole or in part from the costs for preparation of

the record on appeal if, within 15 days after the date notice of the esti-
3. The final hearing must be held and concluded within 120 days after mated costs for the preparation is served, he files with the judge of com-

the pretrial hearing. Continuances may be granted only if the requesting pensation claims a verified petition to be relieved of costs. The verified
party demonstrates that the reason for requesting the continuance arises pttion relating torcdcstshlcnaiadeiedndwrntt-

from circumstanes beyond the prty's control.ment of all the appellant's assets, liabilities, and income. The appellant's
(c) If the request in paragraph (a) is for a hearing, an application for attorney, or the appellant if hie is not represented by an attorney, shall

a hearing concerning a claim shall refer to the claim previously filed and include as a part of the verified petition relating to record costs an affida-
state the reasons for requesting a hearing and the questions in dispute vit or affirmation that, in his opinion, the notice of appeal was filed in
which the applicant expects the judge of compensation claims to hear and good faith and that there is a probable basis for the Industrial Relations
determine, so that the responding or opposing parties may be notified of Commission to find reversible error. A copy of the verified petition relat-
the purpose of the hearing. Any application for a hearing not in compli- ing to record costs shall be served upon the division in Tallahassee and
ance with this paragraph shall be subject to dismissal upon motion of any upon all other interested parties. The judge of compensation claims shall
interested party. If a request for a hearing is filed, the judge of compensa- promptly conduct a hearing on the verified petition relating to record
tion claims shall hold a hearing within 90 days after it is filed and shall costs, giving at least 15 days' notice to the appellant, the division, and all
give the claimant and other interested parties at least 15 days' notice of other interested parties, all of whom shall be parties to the proceedings.
such hearing, served upon the claimant and other interested parties by The judge of compensation claims may enter an order without such hear-
mail. ing if no objection is filed by the division or by an interested party within
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12 days from the date the verified petition relating to record costs is filed. (b) In any case in which the employer or carrier fails or refuses to pay
Such proceedings shall be conducted in accordance with the provisions of a claim filed with the division which meets the requirements of s.
this section and with the workers' compensation rules of procedure, to 440.19(1)(e) on or before the 21st day after receiving notice of the claim,
the extent applicable. In the event an insolvency petition is granted, the and the injured person has employed an attorney in the successful prose-
judge of compensation claims may provide for payment of record costs cution of his claim; or
and filing fees from the Workers' Compensation Trust Fund pending proceeding in which a carrier or employer denies that an
final disposition of the costs of appeal. (c) In a proceeding in which a carrier or employer denies that anfinal disposition of thecostsofappeinjury occurred for which compensation benefits are payable, and the

(c) As a condition of filing a notice of appeal to the Industrial Rela- claimant prevails on the issue of compensability; or
tions Commission, an employer who has not secured the payment of com-
pensation under this chapter in compliance with s. 440.38 shall file with (d) In cases where the claimant successfully prevails in proceedings

his notice of appeal a good and sufficient bond, as provided in s. 59.13, filed under s. 440.24 or s. 440.28.
conditioned to pay the amount of the demand and any interest and costs In applying the factors set forth in subsection (1) to cases arising under
payable under the terms of the order if the appeal is dismissed, or if the paragraphs (a), (b), (c), and (d) of this subsection, the judge of compensa-
Industrial Relations Commission affirms the award in any amount. Upon tion claims shall only consider such benefits and the time reasonably
the failure of such employer to file such bond with the judge of compen- spent in obtaining them as were secured for the claimant within the scope
sation claims or the Industrial Relations Commission along with his of paragraphs (a), (b), (c), and (d) of this subsection.
notice of appeal, the Industrial Relations Commission shall dismiss the
notice of appeal. (5) If any proceedings are had for review of any claim, award, or com-

pensation order before the Industrial Relations Commission or any court,
Section 24. Section 26 of chapter 90-201, Laws of Florida, is reenacted the commission or court may award the injured employee or dependent

to read: an attorney's fee to be paid by the employer or carrier, in its discretion,

Section 26. Section 440.26, Florida Statutes, is hereby repealed. which shall be paid as the commission or court may direct.

Section 25. Section 440.271, Florida Statutes, 1990 Supplement, is (7) No judge of compensation claims shall enter an order approving
reenacted to read: the contents of a retainer agreement that permits the escrowing of any

portion of the employee's compensation until benefits have been secured.
440.271 Appeal of order of judge of compensation claims.-Review of

any order of a judge of compensation claims entered pursuant to this Section 28. Subsection (4) of section 440.37, Florida Statutes, 1990
chapter shall be by appeal to the Industrial Relations Commission. Supplement, is reenacted to read:
Appeals shall be filed in accordance with rules of procedure prescribed by 440.37 Misrepresentation; fraudulent activities; penalties.-
the Supreme Court for review of such orders. The division shall be given
notice of any proceedings pertaining to s. 440.25, regarding indigency, or (4) Any person who knowingly makes any false or misleading state-
s. 440.49, regarding the Special Disability Trust Fund, and shall have the ment or representation, whether written or oral, required by s. 440.381 for
right to intervene in any proceedings. the purpose of avoiding or diminishing the amount of the payment of any

workers' compensation premiums to a carrier or self-insurance fund com-
Section 26. Section 440.272, Florida Statutes, 1990 Supplement, is mits a felony of the third degree, punishable as provided in s. 775.082, s.

reenacted to read: 775.083, or s. 775.084.

440.272 Review of orders of Industrial Relations Commission.- Section 29. Subsections (1), (3), and (5) of section 440.38, Florida
Orders of the Industrial Relations Commission shall be subject to review Statutes, 1990 Supplement, are reenacted to read:
by appeal to the District Court of Appeal, First District. The petition
shall be filed in accordance with rules of procedure prescribed by the 440.38 Security for compensation; insurance carriers and self-
Supreme Court of Florida for review of such orders. The division shall insurers.-
have the right to intervene in any such review. An award of compensation
benefits by the Industrial Relations Commission shall be entitled to (1) Every employer shall secure the payment of compensation under
expedited disposition within the time and the manner prescribed by the this chapter:
Florida Rules of Appellate Procedure. Any benefits which are awarded by (a) By insuring and keeping insured the payment of such compensa-
a judge of compensation claims which are reversed on review by the tion with any stock company or mutual company or association or
Industrial Relations Commission shall be withheld pending the outcome exchange, authorized to do business in the state;
of an appeal to the District Court of Appeal, First District.

(b) By furnishing satisfactory proof to the division of his financial
Section 27. Subsections (2), (3), (5), and (7) of section 440.34, Florida ability to pay such compensation and receiving an authorization from the

Statutes, 1990 Supplement, are reenacted to read: division to pay such compensation directly in accordance with the follow-

440.34 Attorney's fees; costs; penalty for violations.- ing provisions:

(2) In awarding a reasonable attorney's fee, the judge of compensa- 1. The division may, as a condition to such authorization, require

tion claims shall consider only those benefits to the claimant that the such employer to deposit in a depository designated by the division either
attorney is responsible for securing. The amount, statutory basis, and an indemnity bond or securities, at the option of the employer, of a kind
type of benefits obtained through legal representation shall be listed on and in an amount determined by the division and subject to such condi-
all attorney's fees awarded by the judge of compensation claims. For pur- tions as the division may prescribe, which shall include authorization to
poses of this section, the term "benefits secured" means benefits obtained the division in the case of default to sell any such securities sufficient to
as a result of the claimant's attorney's legal services rendered in connec- pay compensation awards or to bring suit upon such bonds, to procure
tion with the claim for benefits. However, such term does not include prompt payment of compensation under this chapter. In addition, the
future medical benefits to be provided on any date more than 5 years division shall require, as a condition to authorization to self-insure, proof
after the date the claim is filed, that the employer has provided for competent personnel with whom to

deliver benefits and to provide a safe working environment. Further, the
(3) If the claimant should prevail in any proceedings before a judge division shall require such employer to carry reinsurance at levels that

of compensation claims, the Industrial Relations Commission, or court, will ensure the actuarial soundness of such employer in accordance with
there shall be taxed against the employer the reasonable costs of such rules promulgated by the division. The division may by rule require that,
proceedings, not to include the attorney's fees of the claimant. A claimant in the event of an individual self-insurer's insolvency, such indemnity
shall be responsible for the payment of his own attorney's fees, except bonds, securities, and reinsurance policies shall be payable to the Florida
that a claimant shall be entitled to recover a reasonable attorney's fee Self-Insurers Guaranty Association, Incorporated, created pursuant to s.
from a carrier or employer: 440.385. Any employer securing compensation in accordance with the

provisions of this paragraph shall be known as a self-insurer and shall be
(a) Against whom he successfully asserts a claim for medical benefits classed as a carrier of his own insurance.

only, if the claimant has not filed or is not entitled to file at such time a
claim for disability, permanent impairment, wage-loss, or death benefits, 2. If the employer fails to maintain the foregoing requirements, the
arising out of the same accident; or division shall revoke the employer's authority to self-insure, unless the



34 JOURNAL OF THE SENATE January 22, 1991

employer provides to the division the certified opinion of an independent (c) By entering into a contract with a public utility under an
actuary who is a member of the American Society of Actuaries as to the approved utility-provided self-insurance program as set forth in s.
actuarial present value of the employer's determined and estimated 440.571 in effect as of July 1, 1983. The division shall adopt rules to
future compensation payments based on cash reserves, using a 4-percent implement this paragraph;
discount rate, and a qualifying security deposit equal to 1.5 times the ae n, w 
value so certified. The employer shall thereafter annually provide such a (d) By entering into an iterlocal agreement with other local govern-
certified opinion until such time as the employer meets the requirements mental entities to create a local government pool pursuant to s. 440.575;
of subparagraph 1. The qualifying security deposit shall be adjusted at (e) By obtaining a 24-hour health insurance policy which shall pro-
the time of each such annual report. Upon the failure of the employer to vide medical benefits required by this chapter and which shall meet
timely provide such opinion or to timely provide a security deposit in an criteria established by the Department of Insurance by rule. The 24-hour
amount equal to 1.5 times the value certified in the latest opinion, the health insurance policy may provide for health care by a health mainte-
division shall then revoke such employer's authorization to self-insure, nance organization or a preferred provider organization. The premium for
and such failure shall be deemed to constitute an immediate serious such 24-hour health insurance policy shall be paid entirely by the
danger to the public health, safety, or welfare sufficient to justify the employer. The 24-hour health insurance policy may utilize deductibles
summary suspension of the employer's authorization to self-insure pursu- and coinsurance provisions that require the employee to pay a portion of
ant to s. 120.68. the actual medical care received by the employee. In the event an

employer obtains a 24-hour health insurance policy to secure payment of
3. Upon the suspension or revocation of the employer's authorization compensation as to medical benefits, the employer shall also obtain an

to self-insure, the employer shall provide to the division and to the Flor- insurance policy which shall provide indemnity benefits, so that the total
ida Self-Insurers Guaranty Association, Incorporated, created pursuant coverage afforded by both the 24-hour health insurance policy and the
to s. 440.385 the certified opinion of an independent actuary who is a policy providing indemnity benefits, shall provide the total compensation
member of the American Society of Actuaries of the actuarial present required by this chapter; or
value of the determined and estimated future compensation payments of
the employer for claims incurred while the member exercised the privi- (f) By entering into a contract with an individual self-insurer under
lege of self-insurance, using a discount rate of 4 percent. The employer an approved individual self-insurer-provided self-insurance program as
shall provide such an opinion at 6-month intervals thereafter until such set forth in s. 440.571. The division may adopt rules to implement this
time as the latest opinion shows no remaining value of claims. With each subsection.
such opinion, the employer shall deposit with the division a qualifying (3)(a) The license of any stock company or mutual company or associ-
security deposit in an amount equal to the value certified by the actuary. ation or exchange authorized to do insurance business in the state shall
The association has a cause of action against an employer, and against for good cause, upon recommendation of the division, be suspended or
any successor of the employer, who fails to timely provide such opinion revoked by the Department of Insurance. No suspension or revocation
or who fails to timely maintain the required security deposit with the shall affect the liability of any carrier already incurred.
division. The association shall recover a judgment in the amount of the
actuarial present value of the determined and estimated future compen- (b) The division shall suspend or revoke any authorization to a self-
sation payments of the employer for claims incurred while the employer insurer for good cause. No suspension or revocation shall affect the liabil-
exercised the privilege of self-insurance, together with attorney's fees. For ity of any self-insurer already incurred.
purposes of this section, the successor of an employer means any person,n of s. 440.381 by a self-insurance fund shall result in the
business entity, or group of persons or business entities, which holds or (c) Violation of s. 440.381 by a self-insurance fund shall result f-in thsurance

'~~~~t th majorit of. th aset or the ........... imposition of a fine not to exceed $1,000 per audit If the self-insuranceacquires legal or beneficial title to the majority of the assets or the major- fund fails to act on said audits by correcting errors in employee classifica-
ity of the shares of the employer. tion or accepted applications for coverage where it knew employee classi-

4. A qualifying security deposit shall consist, at the option of the fications were incorrect. Such fines shall be levied by the division and
employer, of: deposited into the Workers' Compensation Administration Trust Fund.

a. Surety bonds, in a form and containing such terms as prescribed by (5) All insurance carriers authorized to write workers' compensation
the division, issued by a corporation surety authorized to transact surety insurance in this state shall make available, at the written request of the
business by the Department of Insurance, and whose policyholders' and employer, an insurance policy containing deductibles in the amount of
financial ratings, as reported in A.M. Best's Insurance Reports, Property- $500, $1,000, $1,500, $2,000, and $2,500 per claim and a coinsurance pro-
Liability, are not less than "A" and 'V", respectively. vision per claim. Any amount of coinsurance shall bind the carrier to pay

80 percent, and the employer to pay 20 percent, of the benefits due to an
b. Certificates of deposit with financial institutions, the deposits of employee for an injury compensable under this chapter of the amount of

which are insured through the Federal Deposit Insurance Corporation or benefits above the deductible, up to the limit of $21,000. One hundred
the Federal Savings and Loan Insurance Corporation. percent of the benefits above the amount of any deductible and coinsur-

ance, as the case may be, due to an employee for one injury shall be paid
c. Irrevocable letters of credit in favor of the division issued by finan- solely by the carrier. Regardless of any coinsurance or deductible amount,

cial institutions described in sub-subparagraph b. the claim shall be paid by the applicable carrier, which shall then be

d. Direct obligations of the United States Treasury backed by the full reimbursed by the employer for any coinsurance or deductible amounts
faith and credit of the United States. paid by the carrier. No insurance carrier shall be required to offer a

deductible or coinsurance to any employer if, as a result of a credit inves-
e. Securities issued by this state and backed by the full faith and tigation, the carrier determines that the employer is not sufficiently

credit of this state. financially stable to be responsible for payment of such deductible or
coinsurance amounts.

5. The qualifying security deposit shall be held by the division, or by
a depository authorized by the division, exclusively for the benefit of Section 30. Section 440.381, Florida Statutes, 1990 Supplement, is
workers' compensation claimants. The security shall not be subject to reenacted to read:
assignment, execution, attachment, or any legal process whatsoever, 440.381 Application for coverage; reporting payroll; payroll audit pro-
except as necessary to guarantee the payment of compensation under this d e pnaltis
chapter. No surety bond may be terminated, and no other qualifying cedures; penalties.
security may be allowed to lapse, without 90 days' prior notice to the divi- (1) Applications by an employer to a carrier for coverage required by
sion and deposit by the self-insuring employer of other qualifying secur- s. 440.38 shall be made on a form prescribed by the Department of Insur-
ity of equal value within 10 business days after such notice. Failure to ance. The Department of Insurance shall adopt rules by January 1,1991,
provide such notice or failure to timely provide qualifying replacement for applications for coverage required by s. 440.38. The rules shall provide
security after such notice shall constitute grounds for the division to call that an application include information on the employer, the type of
or sue upon the surety bond, or to act with respect to other pledged secur- business, past and prospective payroll, estimated revenue, previous work-
ity in any manner necessary to preserve its value for the purposes ers' compensation experience, employee classification, employee names,
intended by this section, including the exercise of rights under a letter of and any other information necessary to enable a carrier to accurately
credit, the sale of any security at then prevailing market rates, or the underwrite the applicant. The rules shall also require that an employer
withdrawal of any funds represented by any certificate of deposit forming update an application monthly to reflect any change in the required
part of the qualifying security deposit; application information.
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(2) The application or application update shall contain a statement 440.385 Florida Self-Insurers Guaranty Association, Incorporated.-
that the filing of an application or application update containing false,
misleading, or incomplete information with the purpose of avoiding or (1) CREATION OF ASSOCIATION.-
reducing the amount of premiums for workers' compensation coverage is (a) There is created a nonprofit corporation to be known as the
a felony of the third degree, punishable as provided in s. 775.082, s. Florida Self-Insurers Guaranty Association, Incorporated," hereinafter
775.083, or s. 775.084. The application shall contain a sworn statement by referred to as "the association." Upon incorporation of the association, all
the employer attesting to the accuracy of the information submitted and individual self-insurers as defined in ss. 440.02(21)(a) and 440.38(1)(b),
acknowledging the provisions of s. 440.37(4). other than individual self-insurers which are public utilities or govern-

(3) The Department of Insurance and the Department of Labor and mental entities, shall be members of the association as a condition of
Employment Security shall establish by rule minimum requirements for their authonrity to individually self-insure in this state. The association
audits of payroll and classifications in order to ensure that the appropri- shall perform its functions under a plan of operation as established and
ate premium is charged for workers' compensation coverage. The rules approved under subsection (5) and shall exercise its powers and duties
shall ensure that audits performed by both carriers and employers are through a board of directors as established under subsection (2). The cor-
adequate to provide that all sources of payments to employees, subcon- poration shall have those powers granted or permitted corporations not
tractors, and independent contractors have been reviewed and that the for profit, as provided in chapter 617.
accuracy of classification of employees has been verified. The rules shall (b) A member may voluntarily withdraw from the association when
provide that employers in all classes other than the construction class be the member voluntarily terminates the self-insurance privilege and pays
audited not less frequently than biennially and may provide for more fre- all assessments due to the date of such termination. However, the with-
quent audits of employers in specified classifications based on factors drawing member shall continue to be bound by the provisions of this sec-
such as amount of premium, type of business, loss ratios, or other rele- tion relating to the period of his membership and any claims charged pur-
vant factors. In no event shall employers in the construction class, gener- suant thereto. The withdrawing member who is a member on or after
ating more than the amount of premium required to be experience rated, January 1, 1991, shall also be required to provide to the division upon
be audited less than annually. The annual audits required for construc- withdrawal, and at 12-month intervals thereafter, satisfactory proof that
tion classes shall consist of a physical onsite audit for the years 1991- it continues to meet the standards of s. 440.38(1)(b)1. in relation to
1993. Payroll verification audit rules shall include, but not be limited to, claims incurred while the withdrawing member exercised the privilege of
the use of state and federal reports of employee income, payroll and other self-insurance. Such reporting shall continue until the withdrawing
accounting records, certificates of insurance maintained by subcontrac- member satisfies the division that there is no remaining value to claims
tors, and duties of employees. incurred while the withdrawing member was self-insured. If during this

reporting period the withdrawing member fails to meet the standards of(4) Each employer shall submit a copy of the quarterly earning report . 440.38(1)(b)1., the withdrawing member who is a member on or after
required by chapter 443 at the end of each quarter to the carrier and January 1, 1991, shall thereupon, and at 6-month intervals thereafter,
submit self-audits supported by the quarterly earnings reports required provide to the division and the association the certified opinion of an
by chapter 443 and the rules of the Division of Unemployment Compen- independent actuary who is a member of the American Society of Actuar-
sation. Such reports shall include a sworn statement by an officer or prin- ies of the actuarial present value of the determined and estimated future
cipal of the employer attesting to the accuracy of the information con- compensation payments of the member for claims incurred while the
tained in the report. member was a self-insurer, using a discount rate of 4 percent. With each

(5) Employers shall make available all records necessary for the pay- such opinion, the withdrawing member shall deposit with the division
roll verification audit and permit the auditor to make a physical inspec- security in an amount equal to the value certified by the actuary and of
tion of the employer's operation. If the employer fails upon request of the a type that is acceptable for qualifying security deposits under s.
auditor to provide access to the documents specified in this section and 440.-38(1)(b). The withdrawing member shall continue to provide such
the carrier cannot complete the audit as a result, the employer shall pay opinions and to provide such security until such time as the latest opinion
$500 to the carrier to defray the costs of the audits. shows no remaining value of claims. The association has a cause of action

$500* th rr dagainst a withdrawing member, and against any successor of a withdraw-
(6) If an employer intentionally understates payroll or misrepresents ing member, who fails to timely provide the required opinion or who fails

employee duties so as to avoid proper classification for premium calcula- to maintain the required deposit with the division. The association shall
tions, the employer shall pay, in addition to any additional premium due be entitled to recover a judgment in the amount of the actuarial present
resulting from an audit, a 12-percent penalty on the amount underpaid. value of the determined and estimated future compensation payments of
The penalty shall be paid to the carrier. the withdrawing member for claims incurred during the time that the

withdrawing member exercised the privilege of self-insurance, together
(7) If an employee suffering a compensable injury was not reported as with reasonable attorney's fees. For purposes of this section, the succes-

earning wages on the last quarterly earnings report filed with the Division sor of a withdrawing member means any person, business entity, or group
of Unemployment Compensation before the accident, the employer shall of persons or business entities, which holds or acquires legal or beneficial
indemnify the carrier for all workers' compensation benefits paid to or on title to the majority of the assets or the majority of the shares of the with-
behalf of the employee unless the employer establishes that the employee drawing member.
was hired after the filing of the quarterly report, in which case the
employer and employee shall attest to the fact that the employee was (2) BOARD OF DIRECTORS.-The board of directors of the associ-
employed by the employer at the time of the injury. It shall be the ation shall consist of nine persons and shall be organized as established
responsibility of the Division of Workers' Compensation to collect all nec- in the plan of operation. With respect to initial appointments, the Secre-
essary data so as to enable it to notify the carrier of the name of an tary of Labor and Employment Security shall, by July 15, 1982, approve
injured worker who was not reported as earning wages on the last quar- and appoint to the board persons who are experienced with self-insurance
terly earnings report. The division is hereby authorized to release such in this state and who are recommended by the individual self-insurers in
records to the carrier which will enable the carrier to seek reimbursement this state required to become members of the association pursuant to the
as provided under this subsection. Failure of the employer to indemnify provisions of paragraph (1)(a). In the event the secretary finds that any
the insurer within 21 days after demand by the insurer shall constitute person so recommended does not have the necessary qualifications for
grounds for the insurer to immediately cancel coverage. Any action for service on the board and a majority of the board has been appointed, the
indemnification brought by the carrier shall be cognizable in the circuit secretary shall request the directors thus far approved and appointed to
court having jurisdiction where the employer or carrier resides or trans- recommend another person for appointment to the board. Each director
acts business. The insurer shall be entitled to a reasonable attorney's fee shall serve for a 4-year term and may be reappointed. Appointments
if it recovers any portion of the benefits paid in such action. other than initial appointments shall be made by the Secretary of Labor

and Employment Security upon recommendation of members of the asso-
(8) If an employer fails to provide reasonable access to payroll records ciation. Any vacancy on the board shall be filled for the remaining period

for a payroll verification audit, the employer shall pay a premium to the of the term in the same manner as appointments other than initial
carrier or self-insurer not to exceed three times the most recent estimated appointments are made. Each director shall be reimbursed for expenses
annual premium. incurred in carrying out the duties of the board on behalf of the associa-

Section 31. Section 440.385, Florida Statutes, 1990 Supplement, is tion.
reenacted to read: (3) POWERS AND DUTIES.-
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(a) Upon creation of the Insolvency Fund pursuant to the provisions (4) INSOLVENCY FUND.-Upon the adoption of a plan of opera-
of subsection (4), the association is obligated for payment of compensa- tion or the adoption of rules by the Department of Labor and Employ-
tion under this chapter to insolvent members' employees resulting from ment Security pursuant to subsection (5), there shall be created an Insol-
incidents and injuries existing prior to the member becoming an insolvent vency Fund to be managed by the association.
member and from incidents and injuries occurring within 30 days after
the member has become an insolvent member, provided the incidents (a) The Insolvency Fund is created for purposes of meeting the obli-
giving rise to claims for compensation under this chapter occur during gations of insolvent members incurred while members of the association
the year in which such insolvent member is a member of the guaranty and after the exhaustion of any bond, as required under this chapter.
fund and was assessable pursuant to the plan of operation, and provided However, if such bond, surety, or reinsurance policy is payable to the
the employee makes timely claim for such payments according to proce- Florida Self-Insurers Guaranty Association, the association shall com-
dures set forth by a court of competent jurisdiction over the delinquency mence to provide benefits out of the Insolvency Fund and be reimbursed
or bankruptcy proceedings of the insolvent member. Such obligation from the bond, surety, or reinsurance policy. The method of operation of

includes only that amount due the injured worker or workers of the insol- the Insolvency Fund shall be defined in the plan of operation as provided
vent member under this chapter. In no event is the association obligated in subsection (5).
to a claimant in an amount in excess of the obligation of the insolvent (b) The department shall have the authority to audit the financial
member. The association shall be deemed the insolvent employer for pur- soundness of the Insolvency Fund annually.
poses of this chapter to the extent of its obligation on the covered claims
and, to such extent, shall have all rights, duties, and obligations of the (c) The department may offer certain amendments to the plan of
insolvent employer as if the employer had not become insolvent. How- operation to the board of directors of the association for purposes of
ever, in no event shall the association be liable for any penalties or inter- assuring the ongoing financial soundness of the Insolvency Fund and its
est. ability to meet the obligations of this section.

(b) The association may: (d) The department actuary may make certain recommendations to
improve the orderly payment of claims.

1. Employ or retain such persons as are necessary to handle claims improve the orderly payment of claims.
and perform other duties of the association. (5) PLAN OF OPERATION.-By September 15,1982, the board of

directors shall submit to the Department of Labor and Employment
2. Borrow funds necessary to effect the purposes of this section in Security a proposed plan of operation for the administration of the asso-

accord with the plan of operation. ciation and the Insolvency Fund.

3. Sue or be sued. (a) The purpose of the plan of operation shall be to provide the asso-

4. Negotiate and become a party to such contracts as are necessary to ciation and the board of directors with the authority and responsibility
carry out the purposes of this section. to establish the necessary programs and to take the necessary actions to

carry out the purposes ofthissection.protect against the insolvency of a member of the association. In addi-
5. Purchase such reinsurance as is determined necessary pursuant to tion, the plan shall provide that the members of the association shall be

the plan of operation. responsible for maintaining an adequate Insolvency Fund to meet the
obligations of insolvent members provided for under this act and shall

6. Review all applicants for membership in the association. Prior to a authorize the board of directors to contract and employ those persons
final determination by the Division of Workeis' Compensation as to with the necessary expertise to carry out this stated purpose.
whether or not to approve any applicant for membership in the associa-
tion, the association may issue opinions to the division concerning any (b) The plan of operation, and any amendments thereto, shall take
applicant, which opinions shall be considered by the division prior to any effect upon approval in writing by the department. If the board of direc-
final determination. tors fails to submit a plan by September 15, 1982, or fails to make

required amendments to the plan within 30 days thereafter, the depart-
7. Charge fees to any member of the association to cover the actual ment shall promulgate such rules as are necessary to effectuate the provi-

costs of examining the financial and safety conditions of that member. sions of this subsection. Such rules shall continue in force until modified
_ ,. r , , * * , * * c cc- ~~~by the department or superseded by a plan submitted by the board of

8. Charge an applicant for membership in the association a fee suffi- by the department or superseded by a plan submitted by the board oft.
cient to cover the actual costs of examining the financial condition of the drectors ad pproe dep me
applicant. (c) All member employers shall comply with the plan of operation.

(c)1. To the extent necessary to secure funds for the payment of cov- (d) The plan of operation shall:
ered claims and also to pay the reasonable costs to administer them, the
Department of Labor and Employment Security, upon certification of 1. Establish the procedures whereby all the powers and duties of the
the board of directors, shall levy assessments based on the annual normal association under subsection (3) will be performed.
premium each employer would have paid had he not been self-insured. 2. Establish procedures for handling assets of the association.
Every assessment shall be made as a uniform percentage of the figure
applicable to all individual self-insurers, provided that the assessment 3. Establish the amount and method of reimbursing members of the
levied against any self-insurer in any one year shall not exceed 1 percent board of directors under subsection (2).
of the annual normal premium during the calendar year preceding the
date of the assessment. Assessments shall be remitted to and adminis- 4. Establish procedures by which claims may be filed with the associ-
tered by the board of directors in the manner specified by the approved ation and establish acceptable forms of proof of covered claims. Notice of
plan. Each employer so assessed shall have at least 30 days' written notice claims to the receiver or liquidator of the insolvent employer shall be
as to the date the assessment is due and payable. The association shall deemed notice to the association or its agent, and a list of such claims
levy assessments against any newly admitted member of the association shall be submitted periodically to the association or similar organization
so that the basis of contribution of any newly admitted member is the in another state by the receiver or liquidator.
same as previously admitted members, provision for which shall be con- 5. Establish regular places and times for meetings of the board of
tained in the plan of operation. directors.

2. If, in any one year, funds available from such assessments, together 6. Establish procedures for records to be kept of all financial transac-
with funds previously raised, are not sufficient to make all the payments tions of the association and its agents and the board of directors.
or reimbursements then owing, the funds available shall be prorated, and
the unpaid portion shall be paid as soon thereafter as sufficient addi- 7. Provide that any member employer aggrieved by any final action
tional funds become available, or decision of the association may appeal to the department within 30

days after the action or decision.
3. No state funds of any kind shall be allocated or paid to the associa-

tion or any of its accounts except those state funds accruing to the associ- 8. Establish the procedures whereby recommendations of candidates
ation by and through the assignment of rights of an insolvent employer, for the board of directors shall be submitted to the department.
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9. Contain additional provisions necessary or proper for the execution (a) Upon determination by majority vote that any member employer
of the powers and duties of the association. may be insolvent or in a financial condition hazardous to the employees

thereof or to the public, it shall be the duty of the board of directors to
(e) The plan of operation may provide that any or all of the powers notify the Department of Labor and Employment Security of any infor-

and duties of the association, except those specified under subparagraphs mation indicating such condition.
(d)1. and 2., be delegated to a corporation, association, or other organiza-
tion which performs or will perform functions similar to those of this (b) The board of directors may, upon majority vote, request that the
association or its equivalent in two or more states. Such a corporation, department determine the condition of any member employer which the
association, or organization shall be reimbursed as a servicing facility board in good faith believes may no longer be qualified to be a member
would be reimbursed and shall be paid for its performance of any other of the association. Within 30 days of the receipt of such request or, for
functions of the association. A delegation of powers or duties under this good cause shown, within a reasonable time thereafter, the department
subsection shall take effect only with the approval of both the board of shall make such determination and shall forthwith advise the board of its
directors and the department and may be made only to a corporation findings. Each request for a determination shall be kept on file by the
association, or organization which extends protection which is not sub- department, but the request shall not be open to public inspection prior
stantially less favorable and effective than the protection provided by to the release of the determination to the public.
this section. (c) It shall also be the duty of the department to report to the board

(6) POWERS AND DUTIES OF DEPARTMENT OF LABOR AND of directors when it has reasonable cause to believe that a member
EMPLOYMENT SECURITY.- employer may be in such a financial condition as to be no longer qualified

to be a member of the association.
(a) The department shall: (d) The board of directors may, upon majority vote, make reports and

1. Notify the association of the existence of an insolvent employer not recommendations to the department upon any matter which is germane
later than 3 days after it receives notice of the determination of insol- to the solvency, liquidation, rehabilitation, or conservation of any
vency. member employer. Such reports and recommendations shall not be con-

sidered public documents.
2. Upon request of the board of directors, provide the association with

a statement of the annual normal premiums of each member employer. (e) The board of directors may, upon majority vote, make recommen-
dations to the department for the detection and prevention of employer

(b) The department may: insolvencies.

1. Require that the association notify the member employers and any (f) The board of directors shall, at the conclusion of any member's
other interested parties of the determination of insolvency and of their insolvency in which the association was obligated to pay covered claims,
rights under this section. Such notification shall be by mail at the last prepare a report on the history and cause of such insolvency, based on the
known address thereof when available; but, if sufficient information for information available to the association, and shall submit such report to
notification by mail is not available, notice by publication in a newspaper the department.
of general circulation shall be sufficient. (9) EXAMINATION OF THE ASSOCIATION.-The association

2. Suspend or revoke the authority of any member employer failing to shall be subject to examination and regulation by the Department of
pay an assessment when due or failing to comply with the plan of opera- Labor and Employment Security. No later than March 30 of each year,
tion to self-insure in this state. As an alternative, the department may the board of directors shall submit a financial report for the preceding
levy a fine on any member employer failing to pay an assessment when calendar year in a form approved by the department.
due. Such fine shall not exceed 5 percent of the unpaid assessment per (10) IMMUNITY.-There shall be no liability on the part of, and no
month, except that no fine shall be less than $100 per month. cause of action of any nature shall arise against, any member employer,

3. Revoke the designation of any servicing facility if the department the association or its agents or employees, the board of directors, or the
finds that claims are being handled unsatisfactorily. Department of Labor and Employment Security or its representatives for

any action taken by them in the performance of their powers and duties
(7) EFFECT OF PAID CLAIMS.- under this section.

(a) Any person who recovers from the association under this section (11) STAY OF PROCEEDINGS; REOPENING OF DEFAULT
shall be deemed to have assigned his rights to the association to the JUDGMENTS.-All proceedings in which an insolvent employer is a
extent of such recovery. Every claimant seeking the protection of this sec- party, or is obligated to defend a party, in any court or before any quasi-
tion shall cooperate with the association to the same extent as such judicial body or administrative board in this state shall be stayed for up
person would have been required to cooperate with the insolvent to 6 months, or for such additional period from the date the employer
member. The association shall have no cause of action against the becomes an insolvent member, as is deemed necessary by a court of com-
employee of the insolvent member for any sums the association has paid petent jurisdiction to permit proper defense by the association of all
out, except such causes of action as the insolvent member would have had pending causes of action as to any covered claims arising from a judgment
if such sums had been paid by the insolvent member. In the case of an under any decision, verdict, or finding based on the default of the insol-
insolvent member operating on a plan with assessment liability, pay- vent member. The association, either on its own behalf or on behalf of the
ments of claims by the association shall not operate to reduce the liability insolvent member, may apply to have such judgment, order, decision, ver-
of the insolvent member to the receiver, liquidator, or statutory successor diet, or finding set aside by the same court or administrator that made
for unpaid assessments. such judgment, order, decision, verdict, or finding and shall be permitted

to defend against such claim on the merits. If requested by the associa-
(b) The receiver, liquidator, or statutory successor of an insolvent tion, the stay of proceedings may be shortened or waived.

member shall be bound by settlements of covered claims by the associa-
tion or a similar organization in another state. The court having jurisdic- (12) LIMITATION ON CERTAIN ACTIONS.-Notwithstanding
tion shall grant such claims priority against the assets of the insolvent any other provision of this chapter, a covered claim, as defined herein,
member equal to that to which the claimant would have been entitled in with respect to which settlement is not effected and pursuant to which
the absence of this section. The expense of the association or similar orga- suit is not instituted against the insured of an insolvent member or the
nization in handling claims shall be accorded the same priority as the association within 1 year after the deadline for filing claims with the
expenses of the liquidator. receiver of the insolvent member, or any extension of the deadline, shall

thenceforth be barred as a claim against the association.
(c) The association shall file periodically with the receiver or liquida- (13 C RimEgis TA CE it s c

tor of the insolvent member statements of the covered claims paid by the (13) CORPORATE INCOME TAX CREDIT.-Any sums acquired
association and estimates of anticipated claims on the association, which by a member by refund, dividend, or otherwise from the association shall
shall preserve the rights of the association against the assets of the insol- be payable within 30 days of receipt to the Department of Revenue for
vent member. deposit with the Treasurer to the credit of the General Revenue Fund. All

provisions of chapter 220 relating to penalties and interest on delinquent
(8) PREVENTION OF INSOLVENCIES.-To aid in the detection corporate income tax payments apply to payments due under this subsec-

and prevention of employer insolvencies: tion.
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Section 32. Section 440.386, Florida Statutes, 1990 Supplement, is ject to the order of the court, to sell, convey, and dispose of all or any part
reenacted to read: of the assets of the individual self-insurer, wherever situated, either at

public or private sale. The assets of the individual self-insurer or the pro-
440.386 Individual self-insurers' insolvency; conservation; liquida- ceeds resulting from a sale, conveyance, or other disposition thereof shall

tion.- be applied to the expenses of such liquidation and to the payment of the
( ) JURISDICTIO OF DELINQUENC PROCEED Iliabilities imd obligations of the individual self-insurer, and any remain-

(1) JURISDICTION OF DELINQUENCY PROCEEDING VENUE; ing assets or proceeds shall be distributed among its owners or sharehold-
CHANGE OF APPEAL.- ers according to their respective rights and interests. The order appoint-

(a) The circuit court shall have original jurisdiction in any delin- ing such liquidating receiver or receivers shall state their powers and
quency proceeding under this section, and any court with jurisdiction is duties. Such powers and duties may be increased or diminished at any
authorized to make all necessary or proper orders to carry out the pur- time during the proceedings.
poses of this section. (c) The court shall have power to allow, from time to time, as

expenses of the liquidation, compensation to the receiver or receivers and
(b) The venue of a delinquency proceeding or summary proceeding to the receiver's attorneys in the proceeding and to direct the payment

against a domestic or foreign individual self-insurer shall be in the Circuit thereof out of the assets of the individual self-insurer or the proceeds of
Court of Leon County. any sale or disposition of such assets.

(c) An appeal shall be to the District Court of Appeal, First District, (d) A receiver of an individual self-insurer appointed under the provi-
from an order granting or refusing liquidation or conservation and from sions of this section shall have authority to sue and defend in all courts
every order in a delinquency proceeding having the character of a final in his own name as receiver of such individual self-insurer. The court
order as to the particular portion of the proceeding embraced therein. appointing such receiver shall, have exclusive jurisdiction of the individ-

(2) COMMENCEMENT OF DELINQUENCY PROCEEDING- ual self-insurer and its property, wherever situated.

The department may commence any such proceeding by application to (e) The circuit court shall have jurisdiction to appoint an ancillary
the court for an order directing the individual self-insurer to show cause receiver for the assets and business of such individual self-insurer, to
why the department should not have the relief prayed for. The Florida serve ancillary to the receiver for the assets and business of the individual
Self-Insurers Guaranty Association, Incorporated, may petition the self-insurer acting under orders of a court having jurisdiction to appoint
department to commence such proceedings, and upon receipt of such such a receiver for the individual self-insurer, located in any other state,

petition, the department shall commence such proceeding. On the return whenever circumstances exist deemed by the court to require the

of such order to show cause, and after a full hearing, the court shall either appointment of such ancillary receiver. Such court, whenever circum-

deny the application or grant the application, together with such other stances exist deemed by it to require the appointment of a receiver for all

relief as the nature of the case and the interests of the claimants, credi- the assets in and out of this state, and the business, of a foreign individ-
tors, stockholders, members, subscribers, or public may require. The ual self-insurer doing business in this state, in accordance with the ordi-

Florida Self-Insurers Guaranty Association, Incorporated, shall be given nary usages of equity, may appoint such a receiver for all its assets in and
reasonable written notice by the department of all hearings which pertain out of this state, and its business, even though no receiver has been
to an adjudication of insolvency of a member individual self-insurer, appointed elsewhere. Such receivership shall be converted into an ancil-

to an adjudication of insolvency of a member individual self-insurer. lary receivership when deemed appropriate by such circuit court in the

(3) GROUNDS FOR LIQUIDATION.-The department may apply light of orders entered by a court of competent jurisdiction in some other
to the court for an order appointing a receiver and directing the receiver state, providing for a receivership of all assets and business of such indi-

to liquidate the business of a domestic individual self-insurer if such indi- vidual self-insurer.
vidual self-insurer is insolvent. Florida Self-Insurers Guaranty Associa- (6) QUALIFICATIONS OF RECEIVERS.-A receiver shall in all
tion, Incorporated, may petition the department to apply to the court for cases be a natural person or a corporation authorized to act as receiver,
such order. Upon receipt of such petition, the department shall apply to which corporation may be a domestic corporation or a foreign corporation
the court for such order. authorized to transact business in this state, and shall in all cases give

(4) GROUNDS FOR CONSERVATION; FOREIGN INDIVIDUAL such bond as the court may direct, with such sureties as the court may

SELF-INSURERS.- require.
. (7) FITLING OF CLAIMS IN LIQUIDATION PROCEEDINGS.-In(a) The department may apply to the court for an order appointing (7) FILING OF CLAIMS IN LIQUIDATION PROCEEDINGS.-In

a receiver or ancillary receiver, and directing the receiver to conserve the proceedings to liquidate the assets and business of an individual self-
a receiver or ancillary receiver, and directing the receiver to conserve the ginsurer, the court may require all creditors of the individual self-insurer
assets within this state, of a foreign individual self-insurer if such individ- to file with the clerk of the court or with the receiver, in such form as the
ual self-insurer is insolvent. Florida Self-Insurers Guaranty Association, court may prescribe, proofs under oath of their respective claims. If the
Incorporated, may petition the department to apply for such order, and, court requires the filing of claims, it shall fix a date, which shall be not
upon receipt of such petition, the department shall apply to the court for less than 4 months from the date of the offer, as the last day for filing of
such order. claims, and shall prescribe the notice of the date so fixed that shall be

„, . . „ . „ . ,. ., , „,. 1.11 g~~~iven to creditors and claimants. Prior to the date so fixed, the coart may
(b) An order to conserve the assets of an individual self-insurer shall given to creditors and claimats. Prior to the date so fixed, the court may

require the receiver forthwith to take possession of the property of the extend the time for the filing of claims. Creditors and claimants failing to
receiver within the state and to conserve it, subject to the further direc- file proofs of claim on or before the date so fixed may be barred, by order
rtceiver ofthin courthe sateaof coart, from participating in the distribution of the assets of the indi-
tion of the court. vidual self-insurer. Nothing in this section affects the enforceability of

(5) PROCEDURE IN LIQUIDATIONS OF INDIVIDUAL SELF- any recorded mortgage or lien or the perfected security interest or rights

INSURER BY COURT.- of a person in possession of real or personal property.

(a) In proceedings to liquidate the assets and business of an individ- (8) DISCONTINUANCE OF DELINQUENCY PROCEEDINGS.-
ual self-insurer, the court shall have power: The liquidation of the assets and business or other delinquency proceed-

ua' self-insurer, the coushallings of an individual self-insurer may be discontinued at any time during

1. To issue injunctions. the proceedings when it is established that cause for the delinquency pro-
ceeding no longer exists. In such event, the court shall dismiss the pro-

2. To appoint a receiver or receivers pendente lite with such powers ceedings and direct the receiver to redeliver to the individual self-insurer
and duties as the court, from time to time, may direct. all its remaining property and assets.

3. To take such other proceedings as may be requisite to preserve the (9) VOIDABLE TRANSFERS.-
individual self-insurer assets, wherever situated, and carry on the busi-
ness of the individual self-insurer until a full hearing can be held. (a) Any transfer of, or lien upon, the property of an individual self-

insurer which is made or created within 4 months prior to the granting
(b) After a hearing had upon such notice as the court may direct to of an order to show cause under this section with the intent of giving to

be given to all parties to the proceedings and to any other parties in inter- any creditor a preference or of enabling him to obtain a greater percent-
est designated by the court, the court may appoint a liquidating receiver age of his debt than any other creditor of the same class, and which is
or receivers with authority to collect the assets of the individual self- accepted by such creditor having reasonable cause to believe that such
insurer. Such liquidating receiver or receivers shall have authority, sub- preference will occur, shall be voidable.
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(b) Every director, officer, employee, stockholder, member, sub- (11) TRANSFERS AFTER PETITION.-
scriber, and any other person acting on behalf of such individual self-
insurer who shall be concerned in any such act or deed and every person (a) After the original petition is filed in any delinquency proceeding,
receiving thereby any property of such individual self-insurer or the ben- a transfer of any of the real property of the individual self-insurer made

efit thereof shall be personally liable therefor and shall be bound to to a person acting in good faith shall be valid against the receiver if made
account to the court, for a present fair equivalent value, or, if not made for a present fair equiv-

accosuntch perstonwas the court. fidehalent value, then to the extent of the present consideration actually paid
(c) The receiver in any proceeding under this section may avoid any therefor, for which amount the transferee shall have a lien on the prop-

transfer of or lien upon the property of an individual self-insurer which erty so transferred. The recording of a copy of the petition for, or order
any creditor, stockholder, or subscriber of such individual self-insurer in, any delinquency proceeding with the clerk of the circuit court in the
might have avoided and may recover the property so transferred unless county where any real property in question is located is constructive
such person was a bona fide holder for value prior to the date of the notice of the commencement of a delinquency proceeding. The exercise
entering of an order to show cause under this chapter. Such property or by a court of the United States or any state with jurisdiction to authorize
its value may be recovered from anyone who has received it except a bona or effect a judicial sale of real property of the individual self-insurer
fide holder for value as herein specified. within any county in any state shall not be impaired by the pendency of

such a proceeding unless the copy is recorded in the county prior to the
(10) TRANSFERS PRIOR TO PETITION.- consummation of the judicial sale.

(a) Every transfer made or suffered and every obligation incurred by (b) After the original petition for a delinquency proceeding has been
an individual self-insurer within 1 year prior to the filing of a successful filed and before an order of conservation or liquidation is granted:
petition in any delinquency proceeding under this section, upon a show- .
ing by the receiver that the same was incurred without fair consideration, 1. A transfer of any of the property of the individual self-insurer,
or with actual intent to hinder, delay, or defraud either then existing or other than real property, made to a person acting in good faith shall be
future creditors, shall be fraudulent and voidable. However, every such valid against the receiver if made for a present fair equivalent value, or,
transfer or obligation incurred or suffered within 6 months prior to the if not made for a present fair equivalent value, then to the extent of the
filing of the above petition shall be presumed void and fraudulent, with present consideration actually paid therefor, for which amount the trans-
the burden of proof upon the obligee or transferee to show otherwise. feree shall have a lien on the property so transferred.
This paragraph shall not apply to a person who in good faith is a pur- 2. A person indebted to the individual self-insurer or holding prop-
chaser, lienor, or obligee, for a present fair equivalent value, but any pur- erty of the individual self-insurer may, if acting in good faith, pay the
chaser, lienor, or obligee who in good faith has given a valuable consider- indebtedness or deliver the property or any part thereof to the individual
ation less than fair for such transfer, lien, or obligation may retain the self-insurer or upon his order, with the same effect as if the petition were
property, lien, or obligation as a security for repayment. The court may, not pending.
on due notice, order any such transfer or obligation to be preserved for
the benefit of the estate, and in that event the receiver shall succeed to (c) A person having actual knowledge of the pending delinquency
and may enforce the rights of the purchaser, lienor, or obligee. proceeding shall be deemed not to act in good faith.

(b) Transfers shall be deemed to have been made or suffered, or obli- (d) A person asserting the validity of a transfer under this subsection
gations incurred, when perfected according to the following criteria: has the burden of proof. Except as elsewhere provided in this subsection,

any transfer by or in behalf of the individual self-insurer after the date
1. A transfer of property other than real property shall be deemed to of filing of the original petition in any delinquency proceeding requesting

be made or suffered when it becomes so far perfected that no subsequent the appointment of a receiver by any person other than the receiver is not
lien obtainable by legal or equitable proceedings on a simple contract valid against the receiver.
could become superior to the rights of the transferee. (e) Nothing in this section shall impair the negotiability of currency

2. A transfer of real property shall be deemed to be made or suffered or negotiable instruments.
when it becomes so far perfected that no subsequent bona fide purchaser J MNT O NV NTAR OT ON NTR
from the individual self-insurer could obtain rights superior to the rights (12) JUDGMENT OF INVOLUNTARY DISSOLUTION; ENTRY;
of the transferee. FILING.-

3. A transfer which creates an equitable lien shall not be deemed to (a) In proceedings to liquidate the assets and business of an individ-
.be perfected if there are available means by which a legal lien could be ual self-insurer which is a corporation, when the costs and expenses of

created. such proceedings and all debts, obligations, and liabilities of the corpora-~~~~~~~~crea b~~~~eu~ 'tion shall have been paid and discharged and all of its remaining property
4. Any transfer not perfected prior to the filing of a petition in a and assets distributed to its shareholders or, in case its property and

delinquency proceeding shall be deemed to be made immediately before assets are not sufficient to satisfy and discharge such costs, expenses,
the filing of a successful petition. debts, and obligations, all the property and assets have been applied so

far as they will go to their payment, the court shall enter a judgment dis-
Subparagraphs 1.-4. apply whether or not there are or were creditors who solving the corporation, whereupon the existence of the corporation shall
might have obtained any liens or persons who might have become bona cease.
fide purchasers.

(b) In case the court shall enter a judgment dissolving a corporation,
(c) The transferor or obligor individual self-insurer shall record and it shall be the duty of the clerk of such court to cause a certified copy of

preserve adequate official memoranda by corporate minutes which shall the judgment to be filed with the Department of State. No fee shall be
fully reflect all transactions involving transfers as contemplated by this charged by the Department of State for the filing thereof.
section of real property or securities of any type and, in the case of all
other property or assets, any transfer out of the individual self-insurer's (13) GUARANTY FUND; ORDERS OF COURT.-Any delinquency
ordinary course of business. Any person, firm, or corporation, or any offi- order issued pursuant to this section shall authorize and direct the
cer, director, or employee thereof, who violates this paragraph commits receiver to coordinate the operation of the receivership with the opera-
a misdemeanor of the first degree, punishable as provided in s. 775.082 or tion of the Florida Self-Insurers Guaranty Association, Incorporated.
by a fine of not more than $5,000. Each instance of such violation shall Such authorization shall include, but not be limited to, release of copies
be considered a separate offense. of any of the following:

(d) The personal liability of the officers or directors of an insolvent (a) Workers' compensation claims files, records, or documents per-
individual self-insurer shall be subject to the provisions of chapter 607 taining to workers' compensation claims on file with the insolvent indi-
and the penalties provided therein. vidual self-insurer.

(e) Every transaction of the individual self-insurer with a reinsurer or (b) Workers' compensation claims filed with the receiver.
an excess insurer within 1 year prior to the filing of the petition shall be Section 33. Paragraph (a) of subsection (3) of section 440.39, Florida
voidable upon a showing that such transaction was made without fair Statutes, 1990 Supplement, is reenacted to read:
consideration or with intent to hinder, delay, or defraud either then exist-
ing or future creditors notwithstanding the provisions of subsection (1). 440.39 Compensation for injuries when third persons are liable.-
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(3)(a) In all claims or actions at law against a third-party tortfeasor, Section 35. Section 37 of chapter 90-201, Laws of Florida, is reenacted
the employee, or his dependents or those entitled by law to sue in the to read:
event he is deceased, shall sue for the employee individually and for the . Sc o 404 ri Sa
use and benefit of the employer, if a self-insurer, or employer's insurance Section 37. Subsections (8) and (10) of section 440.44, Florida Stat-
carrier, in the event compensation benefits are claimed or paid; and such utes, as amended by chapter 89-289, Laws of Florida, are hereby
suit may be brought in the name of the employee, or his dependents or repealed.
those entitled by law to sue in the event he is deceased, as plaintiff or, at Section 36. Section 440.4415, Florida Statutes, 1990 Supplement, is
the option of such plaintiff, may be brought in the name of such plaintiff reenacted to read:
and for the use and benefit of the employer or insurance carrier, as the
case may be. Upon suit being filed, the employer or the insurance carrier, 440.4415 Workers' Compensation Oversight Board; legal counsel.-
as the case may be, may file in the suit a notice of payment of compensa- (1) There is created within the Legislative Branch the Workers' Com-
tion and medical benefits to the employee or his dependents, which pensation Oversight Board. It is the desire of the Legislature that the
notice shall constitute a lien upon any judgment or settlement recovered Governor participate in the appointment process of members of the over-
to the extent that the court may determine to be their pro rata share for sight board, and the Legislature accordingly delegates to the Governor a
compensation and medical benefits paid or to be paid under the provi- limited authority with respect to the oversight board by authorizing him
sions of this law, less their pro rata share of all court costs expended by to participate in the selection of members. The board shall be composed
the plaintiff in the prosecution of the suit including reasonable attorney's of the following members:
fees for the plaintiffs attorney. In determining the employer's or carrier's
pro rata share of those costs and attorney's fees, the employer or carrier (a) Ten members selected by the Governor, none of whom shall be a
shall have deducted from its recovery a percentage amount equal to the member of the Legislature at the time of appointment, consisting of the
percentage of the judgment or settlement which is for costs and attor- following:
ney's fees. Subject to this deduction, the employer or carrier shall recover representative of a carrier which writes workers' compensation
from the judgment or settlement, after costs and attorney's fees incurred ns1. A representative of a arer whch wtes workersda compenst
by the employee or dependent in that suit have been deducted, 100 per-
cent of what it has paid and future benefits to be paid, except, if the 2. A representative of a self-insurer which writes workers' comrpensa-
employee or dependent can demonstrate to the court that he did not tion insurance in Florida.
recover the full value of damages sustained, the employer or carrier shall
recover from the judgment or settlement, after costs and attorney's fees 3. An attorney licensed to practice in Florida who is experienced in
incurred by the employee or dependent in that suit have been deducted, the area of workers' compensation.
a percentage of what it has paid and future benefits to be paid equal to 4. An academician who is recognized for achievement in workers'
the percentage that the employee's net recovery is of the full value of the compensation.
employee's damages; provided, the failure by the employer or carrier to
comply with the duty to cooperate imposed by subsection (7) may be 5. Three representatives of employers who employ at least 10 employ-
taken into account by the trial court in determining the amount of the ees in Florida for which workers' compensation coverage is provided pur-
employer's or carrier's recovery, and such recovery may be reduced, as suant to this chapter, at least one of which employers is a licensed general
the court deems equitable and appropriate under the circumstances, contractor actively engaged in the construction industry in this state.
including as a mitigating factor whether a claim or potential claim against 6. Three representatives of employees, one of whom must be a repre-
a third party is likely to impose liability upon the party whose coopera- sentative of an employee's union whose members are covered by workers'
tion is sought, if it finds such a failure has occurred The burden of proof compensation pursuant to this chapter.
will be upon the employee. The determination of the amount of the
employer's or carrier's recovery shall be made by the judge of the trial (b) Five members selected by the President of the Senate, none of
court upon application therefor and notice to the adverse party. Notice whom shall be members of the Legislature at the time of appointment,
of suit being filed shall be served upon the employer and compensation consisting of:
carrier and upon all parties to the suit or their attorneys of record by the
employee. Notice of payment of compensation benefits shall be served 1. A representative of a carrier which writes workers' compensation
upon the employee and upon all parties to the suit or their attorneys of insurance in Florida.
record by the employer and compensation carrier. However, if a migrant 2. An attorney licensed to practice in Florida who is certified in work-
worker prevails under a private cause of action under the Migrant and ers' compensation and primarily represents employers.
Seasonal Agricultural Worker Protection Act (AWPA) 96 Stat. 2583, as
amended, 29 U.S.C. s. 1801 et seq. (1962 ed. and Supp. V), any recovery 3. A representative of a health care provider which provides medical
by the migrant worker under this act shall be offset 100 percent against care in Florida pursuant to this chapter.
any recovery under AWPA. 4. A representative of an employer.

Section 34. Section 440.43, Florida Statutes, 1990 Supplement, is 5. A representative of employees.
reenacted to read:

(c) Five members selected by the Speaker of the House of Represent-
440.43 Penalty for failure to secure payment of compensation-Any atives, none of whom shall be members of the Legislature at the time of

employer required to secure the payment of compensation under this appointment consisting of:
chapter who fails to secure such compensation shall be guilty of a misde- 
meanor of the second degree, punishable as provided in s. 775.082 or s. 1. A representative of a self-insurer which writes workers' compensa-
775.083 and upon a complaint of the division being filed in the circuit tion insurance in Florida and which is sponsored by an association com-
court of the county in which said employer may be doing business, such prised primarily of licensed contractors.
employer may be enjoined from employing individuals and from conduct- 2 representative of a health care provider which provides medical
ing business until such payment for compensation has been secured. . A representative of a health care provider which provides medical
However, the employer, upon written notice from the division, shall show care in Florida pursuant to this chapter.
evidence that such compensation was secured for all employees at the 3. An attorney licensed to practice in Florida who is certified in work-
time of receipt of such written notice. If such employer fails to show evi- ers' compensation and primarily represents injured employees.
dence that workers' compensation insurance was secured for all employ-
ees at the time of receipt of such written notice, the division shall assess 4. A representative of employees.
a penalty of $500, and if coverage is not secured within 96 hours thereaf- 5. A representative of employers which employ fewer than 10 employ-
ter, an additional $100 shall be assessed for each day that such employer ees in Florida for whom workers' compensation coverage is provided pur-
fails to comply. Such fines are to be deposited in the Workers Compensa- suant to this chapter.
tion Administration Trust Fund. Any contractor found not to have
secured coverage shall be reported by the division to the appropriate (d) Six nonvoting ex officio members. Two of these members shall be
state licensing board for disciplinary action. This section shall not affect selected by the Speaker of the House of Representatives and two shall be
any other liability of the employer under this chapter. selected by the President of the Senate, all of whom shall be members of
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the Legislature at the time of appointment. Additionally, the Insurance (j) The effect of the cost of workers' compensation insurance on the
Commissioner and the secretary of the Department of Labor and economic development of the state due to the financial resources
Employment Security shall be nonvoting ex officio members. expended by employers to secure such coverage, which resources are

diverted from the production of goods and services, as well as the effect
The original appointments to the board shall be made on or before on the economic development of the state as a result of employers which
August 1, 1990. Vacancies in the membership of the board shall be filled choose to leave the state due to the cost of obtaining workers' compensa-
in the same manner as the original appointments. Except as to ex officio insurance.
members of the board, five appointees of the Governor, three appointees on suran
of the President of the Senate, and three appointees of the Speaker of the (4) The division and other state agencies shall cooperate with the
House of Representatives shall serve for terms of 2 years, and the remain- board and shall provide information and staff support as reasonably nec-
ing appointees shall serve for terms of 4 years. Thereafter, all members essary and required by the board.
shall serve for terms of 4 years; except that a vacancy shall be filled by
appointment for the remainder of the term. Members shall serve without (5) The chairman of the oversight board is authorized to employ an
compensation, but shall be reimbursed for per diem and travel expenses executive director who shall have significant experience in workers' com-
in accordance with s. 112.061. The board shall have an organizational pensation insurance, and other professional and clerical personnel, who
meeting on or before August 15, 1990. The board shall elect a chairman shall be exempt from the provision of part II of chapter 110 relating to
from its membership at the organizational meeting. Thereafter, the board the Career Service System, and to incur expenses related to the operation
shall meet at the call of its chairman and at least on a quarterly basis. of the commission, to assign workers, and to otherwise expend funds
None of the members of the Workers' Compensation Oversight Board appropriated to the board for carrying out all official duties. The board
created pursuant to s. 440.44 shall serve on the oversight board created and the legal counsel shall be assigned, for administrative purposes, to
pursuant to this section unless reappointed by the Governor, the Presi- the Joint Legislative Management Committee and shall be subject to the
dent of the Senate, or the Speaker of the House of Representatives, established policies and procedures of the Administrative Services Divi-

(2) The board shall review the performance of the workers' compen- sion of the Joint Legislative Management Committee. The executive
sation system, issuing a report of its findings and conclusions on or before director shall manage the daily operations and affairs of the board.
January 1 of each year to the Governor, the Secretary of Labor and (6) On or before September 1, 1990, the Joint Legislative Auditing
Employment Security, the Commissioner of Insurance, the Speaker of Committee shall appoint a legal counsel by majority vote of the members
the House of Representatives, the President of the Senate, and the of the committee. The legal counsel shall be an attorney admitted to
minority leaders of both houses as to the status of the workers' compen- practice in the State of Florida and shall have the duty to provide legal
sation system. In the performance of such responsibility, the board shall representation for the people olof the state in any proceedings before the
have the authority to: Department of Insurance relating to workers' compensation insurance

(a) Make recommendations relating to the adoption of rules and and in any proceedings pertaining to the schedules of reimbursement
needed legislation. determined by the three-member panel pursuant to s. 440.13. Salaries

and expenses of the office of the legal counsel shall be set by the Joint
(b) Develop recommendations regarding the method and form of sta- Legislative Auditing Committee, and shall be paid from moneys appro-

tistical data collection. priated for such purpose from the Workers' Compensation Administra-

(c) Monitor the performance of the workers' compensation system in tion Trust Fund. The legal counsel shall be authorized to employ neces-
the implementation of legislative directives. sary support and actuarial personnel and to expend funds appropriated

to the board for carrying out his official duties. The legal counsel shall
(d) Monitor the operations of the division and the Department of serve for 2 years and may be reappointed by the Joint Legislative Audit-

Insurance regarding the administration of the workers' compensation ing Committee. The legal counsel shall have the following duties:
system.

(a) To recommend to the Department of Insurance, by petition, the
(3) The board shall, with the assistance of the legal counsel, submit commencement of any proceedings or action, or to appear, in the name

a report to the Governor, the President of the Senate, the Speaker of the of the state or its citizens, in any proceedings or action before the Depart-
House of Representatives, and the minority leaders of both houses on or ment of Insurance relating to workers' compensation insurance premiums
before March 1, 1991, which shall address the following areas: or rates and urge therein the adoption of any positions which he deems

(a) An analysis of the Florida Assigned Risk Rating Plan relative to to be in the public interest, whether consistent or inconsistent with posi-
the implementation of the Joint Underwriting Plan for the purpose of tions previously adopted by the Department of Insurance, and to utilize
providing workers' compensation insurance to employers. therein all forms of discovery available to attorneys in civil actions gener-

ally, subject to protective orders of the Department of Insurance which
(b) The reserving requirements of carriers and self-insurers in order shall be reviewable by summary procedure in the circuit courts of this

to determine if the reserving practices are satisfactory so as to ensure state.
financial stability while providing the lowest possible cost to employers ( a, r a d o t
for workers' compensation coverage. (b) To have access to and use of all files, records, and data of the

Department of Insurance available to any other attorney representing
(c) The rate filing process and whether open competition would be parties in a proceeding before the department.

more beneficial than the present system of permitting insurers to sub-
scribe to a rating organization for the purpose of making a rate filing with (c) In any workers' compensation premium or rate proceeding in
the Department of Insurance. which he has participated as a party, to seek review of any determination,

finding, or order of the Department of Insurance, or of any hearing exam-
(d) Appropriate performance standards for the division in order to iner designated by the Department of Insurance, in the name of the state

ensure that maximum levels of productivity and efficiency are attained. or its citizens.

(e) An analysis of the present regulation of self-insurance funds as (d) To prepare and issue reports and recommendations to the
defined in s. 440.57. Department of Insurance, the Governor, and the Legislature on any

,(f) An anyis f the fficy f ceating a guaranty fund for self matter or subject within the jurisdiction of the department relating to
insur(f) An analysis of the efficacy of creating a guaranty fund for self- workers' compensation insurance premiums and rates, and to make such

~~~~~~insurance funds.,~ ~recommendations as he deems appropriate for legislation relative to
(g) An analysis of the present regulatory procedure for carriers and workers' compensation insurance premiums and rates.

self-insurance funds to make application for deviations and discounts. (e) To appear before other state agencies, federal agencies, and state

(h) An analysis of workplace safety requirements and procedures in and federal courts in connection with matters under the jurisdiction of
order to reduce the incidents of on-the-job accidents. the Department of Insurance relating to workers' compensation insur-

ance premium or rate proceedings, in the name of the state or its citizens.
(i) The effect of the cost of workers' compensation insurance on the

ability of Florida to compete with other states and jurisdictions to attract (f) To appear before the three-member panel as created in s. 440.13
new business development to the state, particularly in the major indus- in any matter pertaining to the adoption of schedules of maximum reim-
tries of tourism, construction, and international trade. bursement allowances.
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(7) The Department of Insurance shall furnish the legal counsel with Section 38. Section 440.49, Florida Statutes, 1990 Supplement, is
copies of the initial pleadings in all workers' compensation insurance reenacted to read:
rating proceedings before the department and, if the legal counsel inter-
venes as a party in any proceeding, he shall be served with copies of all 440.49 Rehabilitation of injured employees; Special Disability Trust
subsequent pleadings, exhibits, and prepared testimony, if used. Upon Fund.-
filing notice of intervention, the legal counsel shall serve all interested (1) REHABILITATION OF INJURED EMIPLOYEES.-
parties with copies of such notice and all of his subsequent pleadings and
exhibits. (a) When an employee has suffered an injury covered by this chapter

and it appears that the injury will preclude the employee from earning
(8) All costs and expenses incurred by the members and employees Of wages equal to wages earned prior to the injury, the employee shall be

the board shall be paid from disbursements from the Workers' Compen- entitled to appropriate training and education. Upon request by the
sation Administrative Trust Fund. The board shall be physically located employee, the employer, or the carrier, the division shall provide such
in Tallahassee. injured employee with appropriate training arid education for suitable

(9) The board shall be authorized to make recommendations to the gainful employment and may cooperate with federal and state agencies
Joint Legislative Auditing Committee regarding applicants for the for training and education and with any public or private agency cooper-
appointment or reappointment of the legal counsel. ating with such federal and state agencies in the training and education

of such injured employees. Within 10 days of the request, the division
Section 37. Subsections (1) and (2) of section 440.45, Florida Stat- shall respond by assigning a public or private evaluator to conduct an

utes, 1990 Supplement, are reenacted to read: evaluation to determine if training and education are appropriate, unless
the injured employee and the employer/carrier have agreed upon an

440.45 Judges of compensation claims; Chief Judge.- evaluator to conduct the evaluation and included the evaluator's name in

(1) The Governor shall appoint as many full-time judges of compen- the request. Within 30 days of the assignment, the evaluator shall submit
sation claims to the workers' compensation trial courts as may be neces- the results of the evaluation to the division, employer, and employee. Any
sary to effectually perform the duties prescribed for them under this contracts entered into for this purpose shall be exempt from the competi-
chapter. The Governor shall initially appoint a judge of compensation tive bidding requirements of chapter 287. The division shall establish a
claims from a list of at least three persons nominated by a statewide nom- blind rotation system for the selection of the evaluators in the appropri-
inating commission. The statewide nominating commission shall be com- ate geographic area, except in the community college districts served by
posed of the following: five members, one of each who resides in each of Miami-Dade Community College, Florida Community College at Jack-
the territorial jurisdictions of the district courts of appeal, appointed by sonville, and Indian River Community College. Until October 1, 1991, 50
the Board of Governors of The Florida Bar from among The Florida Bar percent of the evaluations in those districts shall be assigned to the com-
members who are actively engaged in the practice of law; five electors, munity college in the district and the other 50 percent to other evaluators
one of each who resides in each of the territorial jurisdictions of the dis- mn the district who are selected by a blind rotation system. Thereafter, the
trict courts of appeal, appointed by the Governor; and five electors, one method of selecting the evaluator shall be consistent statewide. Based on
of each who resides in each of the territorial jurisdictions of the district the results of the evaluation, the division is authorized to expend moneys
courts of appeal, and who are not members of The Florida Bar, selected from the Workers' Compensation Administration Trust Fund established
and appointed by a majority vote of the other ten members of the com- by s. 440.50, for the purpose of assisting such injured employees to obtain
mission. The meetings and determinations of the nominating commission appropriate training and education, if necessary. Such expenditures shall
as to the judges of compensation claims shall be open to the general only be made in accordance with rules promulgated by the division estab-
public. No person shall be nominated or appointed as a full-time judge of lishing standards for eligibility and types, duration, and direct cost of
compensation claims who has not had 5 years' experience in the practice training and educational programs to be made available. All hearings
of law in this state; and no judge of compensation claims shall engage in arising under this subsection shall be conducted by a judge of compensa-
the private practice of law during a term of office. The Governor may tion claims pursuant to s. 440.25. However, no judge of compensation
appoint any former judge of compensation claims to serve as a judge of claims shall assume jurisdiction to approve or disapprove training and
compensation claims pro hac vice to complete the proceedings on any education under this provision until the division has advised all parties
claim with respect to which the judge of compensation claims had heard as to the training and education program it may propose if such training
testimony and which remained pending at the time of the expiration of and education program is to be funded out of the fund established by s.
the judge of compensation claims' term of office. However, no former 440.50. The division shall be a party to all hearings involving any claims
judge of compensation claims shall be appointed to serve as a judge of made against the fund established by s. 440.50. For purposes of this sec-
compensation claims pro hac vice for a period to exceed 60 successive tion only, "suitable gainful employment" means employment or self-
days. employment which is reasonably attainable in light of the individual's

age, education, previous occupation, and injury and which offers an
(2) Each full-time judge of compensation claims shall he appointed opportunity to restore the individual as soon as practicable and as nearly

for a term of 4 years, but during the term of office may be removed by as possible to his average weekly earnings at the time of injury. If any vol-
the Governor for cause. Prior to the expiration of the term of office of the untary vocational rehabilitation services or training and education ser-
judge of compensation claims, the conduct of such judge of compensation vices are voluntarily provided to the employee by the employer or carrier,
claims shall be reviewed by the statewide nominating commission, which those services shall be reported to the division within such time as the
commission shall determine whether such judge of compensation claims division may prescribe by rule, so that the division may perform utiliza-
shall be retained in office. Evaluation forms to be considered by the com- tion review of such services. Neither the employer, carrier, or injured
mission shall be prepared by the Chief Judge, shall be completed anony- employee is required to furnish or accept voluntary vocational rehabilita-
mously by each attorney within 45 days from the date of any hearing in tion services. As used in this subsection, the term "voluntary vocational
which he has participated, and shall be forwarded to the statewide nomi- rehabilitation services" means services helpful to restore injured employ-
nating commission. Included in the evaluation shall be questions relating ees to suitable gainful employment. Voluntary vocational rehabilitation
to timeliness of decisions; diligence, availability, and punctuality; neu- within the Workers' Compensation Act includes two major interrelated
trality and objectivity regarding legal issues; knowledge and application types of services, medical care coordination and vocational services coor-
of law; courtesy toward litigants, witnesses, and lawyers; judicial demea- dination. "Medical care coordination" includes, but is not limited to, coor-
nor; and willingness to ignore irrelevant considerations such as race, sex, dinating physician and mental restoration services, such as medical, Psy-
religion, politics, identity of lawyers, or parties. A report of the decision chiatric, or therapeutic treatment for the injured employee, providing
shall be furnished to the Governor no later than 6 months prior to the health teaching to the employee and family, and monitoring the employ-
expiration of the term of the judge of compensation claims. If the state- ee's recovery process to maximize recovery, minimize the disability, and
wide nominating commission votes not to retain the judge of compensa- prevent complications. The purpose of medical care coordination is to
tion claims, the judge of compensation claims shall not be reappointed minimize the recovery period without jeopardizing medical stability, to
but shall remain in office until a successor is appointed and qualified. If assure that proper medical treatment and other restorative services are
the statewide nominating commission votes to retain the judge of com- received in a timely and sequential manner, so as to assist in the contain-
pensation claims in office, then the Governor shall reappoint the judge of ment of niedical costs. "Vocational services coordination" includes, but is
compensation claims for a term of 4 years. Judges of compensation claims not limited to, vocational services needed by the injured employee to
shall be subject to the jurisdiction of the Judicial Qualifications Commis- secure suitable gainful employment. Such services include counseling for
sion. adjustment to disability, vocational counseling, vocational and functional
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capacity assessments, job seeking skills training, self-employment assist- c. "Training and education or rehabilitation service providers, facili-

ance, and selective job placement, arranging other services such as educa- ties, and agencies" means nurses licensed pursuant to chapter 464, voca-

tion or training (vocational and on-the-job) which may be needed by the tional rehabilitation counselors, and public and private agencies, compa-

employee, and monitoring the employee's progress toward attainment of nies, and corporations which provide to injured workers, pursuant to this

the identified vocational goal. For the purpose of this subsection, "selec- section, training and educational or vocational rehabilitation services

tive job placement" means a process by which a provider directly assists including vocational retraining, testing, counseling, evaluation, and job

the injured employee in securing suitable employment by matching the placement services. The term includes self-insured employers or carriers,

needs and abilities of the injured employee with the requirements and their employees or wholly owned subsidiaries when they provide such ser-

demands of specific jobs. These voluntary services shall be considered vices wholly in-house to the injured workers of the self-insured employer

loss adjustment expenses of the employer or carrier and not benefits to or carrier's insureds. Such in-house services shall be subject to s.

the employee, including, but not limited to, the purposes of ratemaking. 440.20(16). The term does not include the Department of Labor and
Employment Security or the Department of Health and Rehabilitative

(b)1. The Division of Workers' Compensation shall continuously Services or the employees of either department. The term does not
study the issue of education and training and rehabilitation, both physi-include physicians licensed under chapter 458, osteopaths licensed under 
cal and vocational, and shall investigate and maintain a directory of all nclude physcians licensed under chapter 458, osteopaths licensed under
qualified rehabilitation facilities and agencies, both public and private chapter 459, chiropractors licensed under chapter 460, podiatrists
The division shall establish by rule the minimum qualifications, stand licensed under chapter 461, psychologists licensed under chapter 490, or
ards, and requirements which must be met in order to be listed in the ospitals.
directory of qualified training and education and rehabilitation service (c) Prior to entering an order adjudicating an injured employee to be
providers, facilities, and agencies. Such minimum qualifications, stand- permanently and totally disabled, the judge of compensation claims shall
ards, and requirements shall be based on those generally accepted within first determine whether there is a reasonable probability that, with
the various specific fields for which the provider, facility, or agency is to appropriate training or education, the injured employee may be rehabili-
be approved. A biennial application fee of $25 shall be charged for a list- tated to the extent that such employee can achieve suitable gainful
ing in the directory, and all such fees shall be deposited in the Workers' employment and whether it is in the best interest of such individual to
Compensation Administration Trust Fund. The division has the author- undertake such training or education.
ity to monitor and evaluate qualified training and education or rehabili-
tation service providers, facilities, and agencies to ensure their continued (d) When it appears that training and education are necessary and

compliance with the minimum qualifications, standards, and require- desirable to restore the injured employee to suitable gainful employment,
ments established pursuant to this subparagraph. The failure of a train- the employee shall be entitled to be paid by the employer additional com-

ing and education or rehabilitation service provider, facility, or agency to pensation for temporary total disability during such period as the

provide the division with information requested or access necessary for it employee may be receiving training and education under a program pur-

to carry out this monitoring and evaluation function shall be grounds for suant to this section for a period not to exceed 26 weeks, which period

removing the provider, facility, or agency from the directory. may be extended for an additional period not to exceed 26 additional
weeks, if such extended period is determined to be necessary and proper

2. A training and education or rehabilitation service provider, facility, by the judge of compensation claims. However, no carrier or employer
or agency shall prepare an individualized written rehabilitation plan on shall be precluded from continuing such additional temporary total dis-
all compensable workers' compensation cases which require three or more ability compensation beyond such period voluntarily. If training and edu-
counseling sessions, vocational evaluations, training, work evaluations, or cation require residence at or near a facility or an institution and away
placement. Prior to implementing any plan, the plan shall be signed by from the employee's customary residence, the reasonable cost of board,
the carrier or employer, if self-insured, and the employee as verification lodging, or travel shall be borne by the division from the Workers' Com-
of acceptance of the plan. The plan shall be filed electronically with the pensation Administration Trust Fund established by s. 440.50. Refusal to
division and copies furnished to all interested parties. Progress reports accept training and education as deemed necessary by the judge of com-
shall be filed electronically every 30 days with the division and within 30 pensation claims shall result in a 50-percent reduction in weekly compen
days of the completion of the plan. Funding for electronic reporting sation, including wage-loss benefits as determined pursuant to s.
equipment for the division shall be from the Workers' Compensation 440.15(3)(b), for each week of the period of refusal.
Administration Trust Fund established by s. 440.50.

3.. A. training. and. educa .or (e) The division, after consultation with representatives of employ-
3. A training and education or rehabilitation service provider, facility, e employers, carriers, training and education service providers, and

or agency may not be authorized by any employer, carrier, or the division rehabiltation providyers, carriers, trshall adopt rules govering practice providers, stand
to provide any training and education or rehabilitation services in this ning and education and rehabilitation providers, shas adopt rules governing practice providers whichstand-
state to an injured worker unless such provider, facility, or agency is ards for traigenerallynd education and rehabilitation service providers which

listed or has been approved for listing in the directory as being qualified reflect the generally accepted standards for such providers
to provide the specific service to be authorized. However, Miami-Dade (2) LIMITATION OF LIABILITY FOR SUBSEQUENT INJURY
Community College, Florida Community College at Jacksonville, and THROUGH SPECIAL DISABILITY TRUST FUND.-
Indian River Community College shall be authorized to conduct evalua-
tions of injured employees until October 1, 1991, regardless of whether or (a) Legislative intent.-It is the purpose of this subsection to encour-

not they are listed in the directory. Thereafter, they will have to be listed age the employment of the physically handicapped by protecting employ-

in the directory to be an authorized provider. This paragraph does not ers from excess liability for compensation and medical expense when an

apply to training and education or rehabilitation services provided out- injury to a handicapped worker merges with his preexisting permanent
side this state and does not apply to the services of a training and educa- physical impairment to cause a greater disability, permanent impair-

tion or rehabilitation service provider, facility, or agency unless such pro- ment, or wage loss than would have resulted from the injury alone. The

vider, facility, or agency is included in the definition of same contained division shall inform all employers of the existence and function of the

in subparagraph 4. Job placement services provided by private employ- fund and shall interpret eligibility requirements liberally. However, this

ment agencies under this subsection are exempt from this subparagraph subsection shall not be construed to create or provide any benefits for

if those services are limited to job placement. injured employees or their dependents not otherwise provided by this
chapter. The entitlement of an injured employee or his dependents to

4. As used in this paragraph, the term: compensation under this chapter shall be determined without regard to

a. "Private employment agency' means any person firm, or corpora- this subsection, the provisions of which shall be considered only in deter-
a. "Pivt em ^ploymen agency" means any person, firm, or corpora-P - ^^ ^ ^cmesto ne

tion which, for hire or for profit, undertakes to secure employment or mining whether an employer or carrier who has paid compensation under
help, or through the medium of a card, circular, pamphlet, or other this chapter is entitled to reimbursement from the Special Disability
medium whatsoever, or through the display of a sign or bulletin, or by Trust Fund.
any other holding out to the public, offers to secure employment or help (b) Definitions.-As used in this subsection:
or give information as to where employment or help may be secured.

1. "Permanent physical impairment" means any permanent condition
b. "Qualified training and education or rehabilitation service provid- due to previous accident or disease or any congenital condition which is,

ers, facilities, and agencies" means training and education or rehabilita- or is likely to be, a hindrance or obstacle to employment, but not due to
tion service providers, facilities, and agencies which are listed in the divi- the natural aging process.
sion directory of qualified training and education or rehabilitation service
providers, facilities, and agencies. 2. "Merger" describes or means that:
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a. Had the permanent physical impairment not existed, the subse- tied to reimbursement from the Special Disability Trust Fund for
quent accident or occupational disease would not have occurred; compensation paid for permanent impairment, wage loss, permanent

total disability, or death shall be reimbursed from such fund for 50 per-
b. The permanent disability, permanent impairment, or wage loss cent of the first $10,000 paid as compensation for temporary disability

resulting from the subsequent accident or occupational disease is materi- and remedial treatment, care, and attendance pursuant to s. 440.13, for
ally and substantially greater than that which would have resulted had the same injury; thereafter, the employer shall be reimbursed from such
the permanent physical impairment not existed and the employer has fund for all sums paid by the employer as compensation for temporary
been required to pay, and has paid, permanent total disability, perma- disability and remedial treatment, care, and attendance pursuant to s.
nent impairment, or wage-loss benefits for that materially and substan- 440.13 which are in excess of $10,000.
tially greater disability; or

(f) Reimbursement limitations.-
c. Death would not have been accelerated had the permanent physical

impairment not existed. 1. No reimbursement shall be allowed under this subsection unless it
is established that the employer reached an informed conclusion prior to

3. "Excess permanent compensation" means that compensation for the occurrence of the subsequent injury or occupational disease that the
permanent impairment, wage-loss benefits, or permanent total disability preexisting physical condition is permanent and is, or is likely to be, a
or death benefits for which the employer or carrier is otherwise entitled hindrance or obstacle to employment. However, when the employer
to reimbursement from the Special Disability Trust Fund. establishes that he knew of the preexisting permanent physical impair-

ment prior to the subsequent accident or occupational disease, or the
(c) Permanent impairment, wage loss, or permanent total disability employer has reemployed an employee who subsequently suffers an

after other physical impairment.- injury that results in a permanent physical impairment, and the records
Permanent impairment.-If an employee who has a prein * of the employer establish that the employee had a preexisting permanent

1. permanent physical impairment incurs a subsequent permanent impair- physical impairment, and such records were in the employer's possession
permanent physical impairment incurs a subsequent permanent impai prior to the subsequent accident, there shall be a conclusive presumption

ment from injury or occupational disease arising out of, and in the course that the employer considered the condition to be permanent and to be,
of, his employment which merges with the preexisting permanent physi- or likely to be, a hindrance or obstacle to employment, when the condi-
cal impairment to cause a permanent impairment, the employer shall, in tion is one of the following:
the first instance, pay all benefits provided by this chapter; but, subject
to the limitations specified in paragraph (f), such employer shall be reim- a. Epilepsy.
bursed from the Special Disability Trust Fund created by paragraph (h)
for 60 percent of all impairment benefits which the employer has been b. Diabetes.
required to provide pursuant to s. 440.15(3)(a) as a result of the subse- c. Cardiac disease.
quent accident or occupational disease.

d. Marie-Strumpell disease.
2. Wage loss.-If an employee who has a preexisting permanent phys-

ical impairment incurs a subsequent permanent impairment from injury e. Amputation of foot, leg, arm, or hand.
or occupational disease arising out of, and in the course of, his employ- f. Total loss of sight of one or both eyes or a partial loss of corrected
ment which merges with the preexisting permanent physical impairment bilaterally.
to cause a wage loss, the employer shall, in the first instance, pay all bene- vson of more than 75 percent bilaterally.
fits provided by this chapter; but, subject to the limitations specified in g. Residual disability from poliomyelitis.
paragraph (f), such employer shall be reimbursed from the Special Dis-
ability Trust Fund created by paragraph (h) for 60 percent of all compen- h. Cerebral palsy.
sation for wage loss which the employer has been required to provide pur- i Multiple sclerosis
suant to s. 440.15(3)(b) during the first 5 years after the date of maximum 
medical improvement and for 75 percent of all compensation for wage j. Parkinson's disease.
loss which the employer has been required to provide after the 5-year
period following the date of maximum medical improvement. k. Vascular disorder.

3. Permanent total disability.-If an employee who has a preexisting l. Psychoneurotic disability following confinement for treatment in a
permanent physical impairment incurs a subsequent permanent impair- recognized medical or mental institution for a period in excess of 6
ment from injury or occupational disease arising out of, and in the course months.
of, his employment which merges with the preexisting permanent physi- m. Hemophilia.
cal impairment to cause permanent total disability, the employer shall, in
the first instance, pay all benefits provided by this chapter; but, subject n. Chronic osteomyelitis.
to the limitations specified in paragraph (f), such employer shall be reim- 
bursed from the Special Disability Trust Fund created by paragraph (h) o. Ankylosis of a major weight-bearing joint.
for all compensation for permanent total disability which is in excess of p. Hyperinsulinism.
the first 175 weeks of permanent total disability compensation. Upon a
determination that a merger has caused permanent total disability, the q. Muscular dystrophy.
employer shall be immediately reimbursed from the Special Disability r. Thrombophlebitis.
Trust Fund for all excess compensation paid for temporary disability and
remedial treatment subject to the limitations of paragraphs (e) and (f). s. Herniated intervertebral disk.

(d) When death results.-If death results from the subsequent per- t. Surgical removal of an intervertebral disk or spinal fusion.
manent impairment contemplated in paragraph (c) within 1 year after
the subsequent injury, or within 5 years after the subsequent injury when u. Total deafness.
disability has been continuous since the subsequent injury, and it is retardation, provided the employee's intelligence quotient
determined that the death resulted from a merger, the employer shall, inm i v ta e ar dtin pr ove 2 percentile of the general popula-issuch that he falls within the lowest 2 percentile of the general popula-
the first instance, pay the funeral expenses and the death benefits pre- tion. However, it shall not be necessary for the employer to know the
scribed by this chapter; but, subject to the limitations specified in para- employee's actual intelligence quotient or actual relative ranking in rela-
graph (f), he shall be reimbursed from the Special Disability Trust Fund tion to the intelligence quotient of the general population.
created by this subsection for the last 75 percent of all compensation
allowable and paid for such death and for 75 percent of the amount paid w. Any permanent physical condition which, prior to the industrial
as funeral expenses. accident or occupational disease, constitutes a 20-percent impairment of

a member or of the body as a whole.
(e) Reimbursement for compensation paid for temporary disability or

medical benefits.-Subject to the limitations specified in paragraph (f), x. Obesity, provided the employee is 30 percent or more over the
and when the preexisting permanent physical impairment has contrib- average weight designated for his or her height and age in the Table of
uted to the need, either medically or circumstantially, for temporary dis- Average Weight of Americans by Height and Age prepared by the Society
ability and remedial treatment, care, and attendance, an employer enti- of Actuaries using data from the 1979 Build and Blood Pressure Study.
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2. The Special Disability Trust Fund shall not be liable for any costs, 2. The Special Disability Trust Fund shall be maintained by annual
interest, penalties, or attorneys' fees. assessments upon the insurance companies writing compensation insur-

ance in the state and the self-insurers under this chapter, which assess-
3. An employer's or carrier's right to apportionment or deduction ments shall become due and be paid quarterly at the same time and in

pursuant to ss. 440.02(1), 440.15(5)(b), and 440.151(1)(c) shall not pre- addition to the assessments provided in s. 440.51. The division shall esti-
clude reimbursement from such fund, except when the merger comes mate annually in advance the amount necessary for the administration of
within the definition of sub-subparagraph (b)2.b. and such apportion- this subsection and the maintenance of this fund and shall make such
ment or deduction relieves the employer or carrier from providing the assessment in the manner hereinafter provided. The annual assessment
materially and substantially greater permanent disability benefits other- shall be calculated to produce during the ensuing fiscal year an amount
wise contemplated in said paragraphs. which, when combined with that part of the balance in the fund on June

30 of the current fiscal year which is in excess of $100,000, is equal to the
4. For purposes of this subsection only, the costs for rehabilitation sum of disbursements from the fund during the immediate past 3 calen-

required to be provided by subsection (1) shall be considered remedial dar years. Such amount shall be prorated among the insurance companies
attendance and shall be reimbursed in accordance with the formula con- writing compensation insurance in the state and self-insurers. The net
tained in paragraph (e) if it has been determined that a merger has premiums collected by the companies on workers' compensation premi-
occurred which entitles the employer or carrier to reimbursement for ums in this state and the amount of premiums a self-insurer, if insured,
excess permanent compensation. would have to pay in this state are the basis for computing the amount

(g) Reimbursement of employer.-Except for reimbursement claimed to be assessed as a percentage of net premiums. Such payments shall bemade by each insurance company and self-insurer to the division for the
pursuant to paragraph (k), the right to reimbursement as provided in this Special Disability Trust Fund in accordance with such regulations as the
subsection shall be barred unless written notice of claim of the right to division may prescribe. The Treasurer is authorized to receive and credit
such reimbursement is filed by the employer or carrier entitled to such to such Special Disability Trust Fund any sum or sums that may at any
reimbursement with the division at Tallahassee within 2 years after the time be contributed to the state by the United States under any Act of
date the employee last reached maximum medical improvement, or Congress, or otherwise, to which the state may be or become entitled by
within 2 years after the date of the first payment of compensation for reason of any payments made out of such fund.
permanent total disability, wage loss, or death, whichever is later. The
notice of claim shall contain such information as the division by rule may (i) Division administration of fund; claims; advisory committee;
require; and the employer or carrier claiming reimbursement shall fur- expenses.-The division shall administer the Special Disability Trust
nish such evidence in support of the claim as the division reasonably may Fund with authority to allow, deny, compromise, controvert, and litigate
require. For notice of claims on the Special Disability Trust Fund filed claims made against it and to designate an attorney to represent it in pro-
on or after July 1, 1978, the Special Disability Trust Fund shall, within ceedings involving claims against the fund, including negotiation and

120 days of receipt of notice that a carrier has paid, been required to pay, consummation of settlements, hearings before judges of compensation
or accepted liability for excess compensation, serve notice of the accept- claims, and judicial review. The division or the attorney designated by it
ance of the claim for reimbursement. Failure of the Special Disability shall be given notice of all hearings and proceedings involving the rights

Trust Fund to serve the notice shall be deemed a denial by the Special or obligations of such fund and shall have authority to make expenditures
Disability Trust Fund of the claim for reimbursement. If the Special Dis- for such medical examinations, expert witness fees, depositions, tran-
ability Trust Fund through its representative denies or controverts the scripts of testimony, and the like as may be necessary to the proper
claim, the right to such reimbursement shall be barred unless an applica- defense of any claim. The division shall appoint an advisory committee
tion for a hearing thereon is filed with the division at Tallahassee within composed of representatives of management, compensation insurance
60 days after notice to the employer or carrier of such denial or controver- carriers, and self-insurers to aid it in formulating policies with respect to
sion. When such application for a hearing is timely filed, the claim shall conservation of the fund, who shall serve without compensation for such
be heard and determined in accordance with the procedure prescribed in terms as specified by it, but be reimbursed for travel expenses as pro-
s. 440 25, to the extent that such procedure is applicable, and in accord- vided in s. 112.061. All expenditures made in connection with conserva-
ance with the workers' compensation rules of procedure. In such proceed- tion of the fund, including the salary of the attorney designated to repre-

sent it and necessary travel expenses, shall be allowed and paid from the
ing on a claim for reimbursement, the Special Disability Trust Fund shall secial Disab y trust Funs e d in ti subsectin p on the
be made the party respondent, and no findings of fact made with respect pentationbofitemizedtvouchers prov ed byethe dion.
to the claim of the injured employee or the dependents for compensation,
including any finding made or order entered pursuant to s. 440.20(12), ( ) Effective dates.-The provisions of this subsection shall not be
shall be res judicata. The Special Disability Trust Fund may not be applicable to any case in which the accident causing the subsequent
joined or made a party to any controversy or dispute between an injury or death or the disablement or death from a subsequent occupa-
employee and the dependents and the employer or between two or more tional disease shall have occurred prior to July 1, 1955; and the provisions
employers or carriers without the written consent of the fund. When it of paragraphs (e) and (f) of this subsection shall not be applicable to any
has been determined that an employer or carrier is entitled to reimburse- case in which the accident causing the subsequent injury or death or the
ment in any amount, the employer or carrier shall be reimbursed periodi- disablement or death from a subsequent occupational disease shall have
cally every 6 months from the Special Disability Trust Fund for the com- occurred prior to July 1, 1963.
pensation and medical benefits paid by the employer or carrier for which
the employer or carrier is entitled to reimbursement, upon filing request (k) Reimbursement to subsequent employer of permanently injured
therefor and submitting evidence of such payment in accordance with worker.-If an employee incurs a permanent impairment from injury or
rules prescribed by the division, occupational disease arising out of, and in the course of, his employment

and has been unemployed as a result of his injury or disease for 2 consec-
(h) Special Disability Trust Fund.- utive years, the employer who then employs such an employee shall be

reimbursed from the fund for 50 percent of the employee's wages, not to
1. There is established in the State Treasury a special fund to be exceed the maximum compensation rate as provided in s. 440.12, up to a

known as the "Special Disability Trust Fund," which shall be available period of 6 months. Any subsequent employer seeking reimbursement
only for the purposes stated in this subsection; and the assets thereof may under this paragraph shall file a notice of claim in conformance with the
not at any time be appropriated or diverted to any other use or purpose. rules adopted by the division within 6 months of the date of hire by the
The Treasurer shall be the custodian of such fund, and all moneys and subsequent employer.
securities in such fund shall be held in trust by such Treasurer and shall
not be the money or property of the state. The Treasurer is authorized Section 39. Section 440.52, Florida Statutes, 1990 Supplement, is
to disburse moneys from such fund only when approved by the division reenacted to read:
and upon the order of the Comptroller. The Treasurer shall deposit any 440.52 Registration of insurance carriers; suspension or revocation of
moneys paid into such fund into such depository banks as the division authority.-
may designate and is authorized to invest any portion of the fund which,
in the opinion of the division, is not needed for current requirements, in (1) Each insurance carrier who desires to write such compensation
the same manner and subject to all the provisions of the law with respect insurance in compliance with this chapter shall be required, before writ-
to the deposits of state funds by such Treasurer. All interest earned by ing such insurance, to register with the division and pay a registration fee
such portion of the fund as may be invested by the Treasurer shall be col- of $100. This shall be deposited by the division in the fund created by s.
lected by him and placed to the credit of such fund. 440.50.
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(2) If the division finds, after due notice and a hearing at which the self-insurer in the state covered by the Workers' Compensation Law the
insurance carrier is entitled to be heard in person or by counsel and pres- data relevant to its work force. The report shall also be distributed to the
ent evidence, that the insurance carrier has repeatedly failed to comply insurers authorized to write workers' compensation insurance in the
with its obligations under this chapter, the division may request the state.
Department of Insurance to suspend or revoke the authorization of such
insurance carrier to write workers' compensation insurance under this (2) The division shall also annually prepare a closed clam report for
chapter. Such suspension or revocation shall not affect the liability of any all claims for which the employee lost more thn 7 days from work and
such insurance carrier under policies in force prior to the suspension or shall submit a copy of the report to the Governor, the President of the

suvchtionsurancecarrirunderpoliiesinforcepriort.suspension o Senate, the Speaker of the House of Representatives, the Majority and
Minority Leaders of the Senate and the House of Representatives, and

(3) In addition to the penalties in subsection (2), violation of s. the chairs of the legislative committees having jurisdiction over workers'
440.381 by an insurance carrier shall result in the imposition of a fine not compensation on or before March 1 of each year. The closed claim report
to exceed $1,000 per audit, if the insurance carrier fails to act on said shall include, but not be limited to, an analysis of all claims closed during
audits by correcting errors in employee classification or accepted applica- the preceding year as to the date of accident, age of the injured employee,
tions for coverage where it knew employee classifications were incorrect. occupation of the injured employee, type of injury, body part affected,
Such fines shall be levied by the Department of Insurance, and deposited type and duration of indemnity benefits paid, permanent impairment
into the Insurance Commissioner's Regulatory Trust Fund. rating, medical benefits identified by type of health care provider, and

type and cost of any rehabilitation benefits provided.
Section 40. Subsection (6) of section 440.56, Florida Statutes, 1990

Supplement, is reenacted to read: (3) The division shall also prepare an annual report for all claims for
which the employee lost more than 7 days from work and shall submit a

440.56 Safety rules and provisions; penalty.- copy of the report to the Governor, the President of the Senate, the
Speaker of the House of Representatives, the Majority and Minority

(6) If any employer violates or fails or refuses to comply with any rea- Leaders of the Senate and the House of Representatives, and the chairs
sonable rule adopted by the division, in accordance with chapter 120, for of the legislative committees having jurisdiction over workers' compensa-
the prevention of accidents or industrial or occupational diseases or any tion, on or before March 1 of each year. The annual report shall include
lawful order of the division in connection with the provisions of this sec- a status report on all cases involving work-related injuries in the previous
tion or fails or refuses to furnish or adopt any safety device, safeguard, or 10 years. The annual report shall include, but not be limited to, the
other means of protection prescribed by the division pursuant to this sec- number of open and closed cases, the number of cases receiving various
tion for the prevention of accidents or industrial or occupational diseases, types of benefits, the cash and medical benefits paid between the date of
the division, after notice and hearing in accordance with chapter 120, injury and the evaluation date, the number of litigated cases, and the
may assess against such employer a civil penalty of not less than $100 nor amount of attorney's fees paid in each case.
more than $1,000. Each day such violation, omission, failure, or refusal
continues after the employer has been given notice thereof in writing as Section 44. Section 440.591, Florida Statutes, 1990 Supplement, is
herein provided shall be deemed a continuing violation, and the penalty reenacted to read:
may not exceed $25,000. The division shall adopt rules requiring penal-
ties commensurate with the frequency and severity of safety violations. 440.591 Administrative procedure; rulemak ng authority.-The divi-
The hearing shall be held in the county where the violation, omission, son shall have the authority to adopt rules to govern the performance of
failure, or refusal is alleged to have occurred, unless otherwise agreed to any programs, duties, or responsibilities with which it is charged under
by the employer and authorized by the division. this chapter.

Section 45. Section 489.114, Florida Statutes, 1990 Supplement, is
Section 41. Section 440.572, Florida Statutes, 1990 Supplement, is Section 45. Section 489..14, Florida Statutes, 1990 Supplement, is

reenacted to read:
440.572 Atoiainoin uprovide cover- . 489.114 Evidence of workers' compensation coverage.-Any person,

age440.572 Authorization for-An individual self-insurer having a net worth of not less than business organization, or qualifying agent engaged in the business of con-

$250,000,000 as authorized by s. 440.38(1)(e) may assume by contract the tcting in this state and certified or regstered under this part shall, as
liabilities under this chapter of contractors and subcontractors, or each a condition precedent to the issuance or renewal of a certificate or regis-
of them, employed by or on behalf of such individual self-insurer when r ofhided bytord evidence ofstructionmIndustry Lcenng
performing work on or adjacent to property owned or used by the individ- Board, as provided by board rule, evidence of workers' compensation cov-performing work on or adjacent to property owned or used by the individ- pursuant to chapter 440. In the event that the Division of Workers'
ual self-insurer by the division. The net worth of the individual self- Compensation of the Department of Labor and Employment Security
insurer shall include the assets of the self-insurer's parent company and receives notice of the cancellation of a policy of workers' compensation
its subsidiaries, sister companies, affiliated companies, and other related insurance insuring a person or entity governed by this section, the Divi-
entities, located within the geographic boundaries of the state. sion of Workers' Compensation shall certify and identify all persons or

Section 42. Paragraph (c) of subsection (1) of section 440.575, Florida entities by certification or registration license number to the department
Statutes, 1990 Supplement, is reenacted to read: after verification is made by the Division of Workers' Compensation that

such cancellation has occurred or that persons or entities governed by
440.575 Local government pools.- this section are no longer covered by workers' compensation insurance.

Such certification and verification by the Division of Workers' Compen-
(1) Any two or more local governmental entities may enter into inter- sation shall result solely front records furnished to the Division of Work-

local agreements for the purpose of securing the payment of benefits ers' Compensation by the persons or entities governed by this section.
under this chapter, provided the local government pool that is created The department shall notify the persons or entities governed by this sec-
must: tion who have been determined to be in noncompliance with chapter 440,

(c) Submit annually an audited fiscal year-end financial statement by and the persons or entities notified shall provide certification of compli-
an independent certified public accountant within 6 months after the end ance with chapter 440 to the department and pay an administrative fine
of the fiscal year to the division; and as provided by rule. The failure to maintain workers' compensation cov-

erage as required by law shall be grounds for the board to revoke, sus-
Section 43. Section 440.59, Florida Statutes, 1990 Supplement, is pend, or deny the issuance or renewal of a certificate or registration of the

reenacted to read: contractor under the provisions of s. 489.129.

440.59 Risk management report.- Section 46. Section 489.510, Florida Statutes, 1990 Supplement, is
reenacted to read:

(1) The Division of Workers' Compensation of the Department of
Labor and Employment Security shall complete on a quarterly basis an 489.510 Evidence of workers' compensation coverage.-Any person,
analysis of the previous quarter's injuries which resulted in workers' comrn- business organization, or qualifying agent engaged in the business of elec-
pensation claims. The analysis shall be broken down by risk classifica- trical contracting in this state and certified or registered under this part
tion, shall show for each such risk classification the frequency and sever- shall, as a condition precedent to the issuance or renewal of a certificate
ity for the various types of injury, and shall include an analysis of the or registration of the electrical contractor, provide to the Electrical Con-
causes of such injuries. The division shall distribute to each employer and tractors' Licensing Board, as provided by board rule, evidence of workers'
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compensation coverage pursuant to chapter 440. In the event that the free workplace program pursuant to rules adopted by the Division of

Division of Workers' Compensation of the Department of Labor and Workers' Compensation of the Department of Labor and Employment

Employment Security receives notice of the cancellation of a policy of Security. The plan must take effect January 1, 1992, must be actuarially

workers' compensation insurance insuring a person or entity governed by sound, and must state the savings anticipated to result from such drug

this section, the Division of Workers' Compensation shall certify and testing program.
identify all persons or entities by certification or registration license Section 50. Section 627.1615, Florida Statutes, 1990 Supplement, is
number to the department after verification is made by the Division of reenacted to read:
Workers' Compensation that such cancellation has occurred or that per-
sons or entities governed by this section are no longer covered by workers' 627.1615 Workers' compensation applicant discrimination.-Insurers

compensation insurance. Such certification and verification by the Divi- shall not refuse to provide workers' compensation coverage on the basis

sion of Workers' Compensation shall result solely from records furnished of the applicant's premium volume.
to the Division of Workers' Compensation by the persons or entities gov- Section 51. Section 627.162, Florida Statutes, 1990 Supplement, is
erned by this section. The department shall notify the persons or entities reenacted to read:
governed by this section who have been determined to be in noncompli-
ance with chapter 440, and the persons or entities notified shall provide 627.162 Requirements for premium installments.-Insurers providing

certification of compliance with chapter 440 to the department and pay workers' compensation coverage under chapter 440 shall provide, upon

an administrative fine as provided by rule. The failure to maintain work- request of the employer, policies providing for the payment of premiums

ers' compensation coverage as required by law shall be grounds for the by installment for policies with annual premiums exceeding $1,000.

board to revoke, suspend, or deny the issuance or renewal of a certificate Section 52. Sections 54, 55, 56, 57, and 58 of chapter 90-201, Laws of
or registration of the contractor under the provisions of s. 489.533. Florida, are reenacted to read:

Section 47. Subsection (15) of section 626.611, Florida Statutes, 1990 Section 54. Section 38 of chapter 89-289, Laws of Florida, is amended
Supplement, is reenacted to read: to read:

626.611 Grounds for compulsory refusal, suspension, or revocation of Section 38. (1) Joint Select Committee on Workers' Compensa-

agent's, solicitor's, adjuster's, service representative's, managing general tion.-
agent's, or claims investigator's license or appointment.-The depart-
ment shall deny, suspend, revoke, or refuse to renew or continue the to review the workers' compensation system and the administration
license or appointment of any agent, solicitor, adjuster, service represent- thereof By January 1, 1991, the committee shall submit a report to the
ative, managing general agent, or claims investigator, and it shall suspend Speaker of the House of Representatives and the President of the Senate,
or revoke the eligibility to hold a license or appointment of any such which shall contain any recommended legislative changes that will stabi-
person, if it finds that as to the applicant, licensee, or appointee any one lize or reduce rates while promoting equitable benefits for injured work-
or more of the following applicable grounds exist: ers.

(15) Fraudulent or dishonest practice in submitting or aiding or abet- (b) The committee shall be composed of the following members:
ting any person in the submission of an application for workers' compen-
sation coverage under chapter 440 containing false or misleading infor- 1. Three members of the Senate appointed by the President of the

mation as to employee payroll or classification for the purpose of avoiding Senate.
or reducing the amount of premium due for such coverage. 2. Three members of the House of Representatives appointed by the

Section 48. Subsection (5) of section 626.869, Florida Statutes, 1990 Speaker of the House of Representatives.
Supplement, is reenacted to read: (c) The committee is authorized to contract for services necessary to

626.869 License, adjusters.- prepare the report required by this section and the sum of $250,000 is
appropriated from the Workers' Compensation Administration Trust

(5) Any person holding a license and appointment and who engages Fund for that purpose. Any remaining unexpended balance as of June

in adjusting workers' compensation insurance shall certify to the depart- 30, 1990, is to be carried forward into the next fiscal year and an addi-

ment every 2 years, at least 90 days prior to the renewal date of his tional sum of $100,000 is appropriated from the Workers' Compensation

appointment, the fact that the licensee has completed a course of instruc- Administration Trust Fund.

tion designed to inform the licensee as to the current workers' compensa- (d) Appropriate staff from the Legislature, the Department of Labor
tion laws of this state, so as to enable him to engage in such business as and Employment Security, and the Department of Insurance shall assist
a workers' compensation insurance adjuster fairly and without injury to the committee in the development and preparation of the report.
the public and to adjust all claims in accordance with the policy or con-
tract and the workers' compensation laws of this state. In order to qualify (e) The committee shall have the authority to perform the following

as an eligible course under this subsection, the course shall: activities:

(a) Consist of 24 hours of classroom instruction in the workers' corm- 1. Monitor the implementation of the 1989 and 1990 legislation.

pensation laws and practices of this state, 2 hours of which shall relate to 2. Work in conjunction with the Workers' Compensation Oversight

ethics, with the course outline approved by the department. It is not Board in all matters within the jurisdiction of the Board.
required that the 24 hours of classroom instruction take place in one
course. 3. Perform research and examine alternative systems which may

include travel to other jurisdictions regarding claims arising from
(b) Be taught at a school training facility or other location approved industrial accidents.

by the department.
4. Prepare reports to the Governor, the Speaker of the House of Rep-

(c) Be taught by instructors with at least 5 years of experience in the resentatives, the President of the Senate, the Majority and Minority

area of workers' compensation, general lines of insurance, or other per- Leaders of the House of Representatives and the Senate on any matters

sons approved by the department. However, a member of The Florida pertaining to the Workers' Compensation system which may include

Bar shall be exempt from the 5 years' experience requirement. legislative recommendations pertaining to chapter 440 and other
related statutes.

(d) Furnish the attendee a certificate of completion. The sponsor of
the course shall send a copy of the certificate of completion to the depart- 5. Examine the cost of workers' compensation insurance on the

ment. capacity of the state to promote economic development.

Section 49. Section 627.0915, Florida Statutes, 1990 Supplement, is 6. Participate in any legal action on behalf of the Florida Legisla-

reenacted to read: ture which challenges the constitutionality of chapter 89-289, Laws of
Florida, or this act or any provision thereof and to retain such person-

627.0915 Rate filings; workers' compensation and drug-free work- nel, consultants, and attorneys as may be necessary and proper in the

place employers.-The Department of Insurance shall approve a rating furtherance of its duties. The legal counsel created pursuant to s.

plan for workers' compensation insurance that gives specific identifiable 440.4415, shall be authorized to participate in any such legal proceed-

consideration in the setting of rates to employers that implement a drug- ings.
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(2) This section shall take effect upon this act becoming a law. sum of $285,145, and 4 full-time equivalent positions are authorized for
the department, for fiscal year 1990-1991 to fiud the medical care pilot

Section 55. Any employer who is a self-insurer on the effective date troects provided bf this act
of this act and who fails to meet the requirements of s. 440.38(1)(b)1.,rovided by this act.
may elect to provide the reports and post security in accordance with the Section 120. If any provision of this act or the application thereof to
terms of s. 440.38(1)(b)2., as a condition of continuing to exercise the any person or circumstance is held invalid, the invalidity shall not affect
privilege of self-insurance. other provisions or applications of the act which can be given effect with-

ton 5. NoT it ding te p n o te Re y S t out the invalid provision or application, and to this end the provisions ofSection 56. Notwithstanding the provisions of the Regulatory Sunset this act are declared severable.
Act or of any other provision of law which provides for review and repeal
in accordance with s. 11.61, Florida Statutes, chapter 440, Florida Stat- Section 54. This act shall take effect upon becoming a law and shall
utes, shall not stand repealed on October 1, 1991, and shall continue in operate retroactively to July 1, 1990, except that section 1, relating to
full force and effect as amended herein. amendments to section 20.13, Florida Statutes, shall operate retroactively

Section 57. It is the intent of the Legislature that the cost of rk to ctober 1,1990 In the event that such retroactive a catin is held
compensation insurance b reduced to employers who are required to by a court of last resort to be unconstitutional, the act shall apply pro-

maintain such coverage. In view of the fact that, effective January 1, p from h da h a bom a aw
1989, a 28.8 percent average premium increase was approved, and in view House Amendment 2-On page 6, line 25, through page 9, line 23,
of the fact that, effective January 1, 1990, a 36.7 percent average pre- strike all of said lines and insert:
mium increase was approved, on September 1, 1990, rates for workers'
compensation insurance shall be reduced by each insurer as defined in s. WHEREAS, in 1988, the Florida Legislature enacted the Florida Eco-
624.03, commercial self-insurance fund as defined in s. 624.462, and nomic Development Act, which called for the development of a compre-
group self-insurer as defined in s. 440.02. The September 1, 1990, rate hensive strategy for economic growth and international development, and
reduction for each such insurer, commercial self-insurance fund, and
group self-insurer shall be 25 percent of the rates that were effective on WHEREAS, the act created a Florida Economic Growth and Interna-
January 1, 1990, and such revised rates shall remain in effect until Janu- tional Development Commission, the purpose of which was to develop a
ary 1, 1992. The 25 percent rate reduction reflects the estimated 30 per- strategy for the acceleration of economic growth and international devel-
cent reduction in the cost of benefits that will result from the enactment opment within Florida, and
of this bill and the increase in medical costs that has occurred since Janu- WHEREAS, the Florida Economic Growth and International Develop-
ary 1, 1990. There shall be no exceptions to the requirements of this pro- ment Commission held public hearings and prepared an in-depth report
vision, unless the Department of Insurance or the Department of Labor of economic problems in the State of Florida, and
and Employment Security finds that the use of the revised rates by a par-
ticular insurer, commercial self-insurance fund, or group self-insurer will WHEREAS, the report of the Florida Economic Growth and Interna-
result in rates which are inadequate to the extent that the continued use tional Development Commission expressly finds that Florida's reputation
of such rates jeopardizes the solvency of the insurer, commercial self- as a high cost workers' compensation state is at odds with a favorable eco-
insurance fund or group self-insurer. Any new or renewal workers' corn- nomic development climate, and that Florida's workers' compensation
pensation insurance policy entered into on or after September 1, 1990, laws are inadvertent barriers to economic growth, and
shall reflect the 25 percent reduction in rates for the required coverage
under this act. The Department of Insurance and the Department of WHEREAS, the Florida Chamber of Commerce also conducted an ana-
Labor and Employment Security shall adopt rules pertaining to the lytically based objective assessment of Florida's current competitive posi-
applicability of this section to the unexpired term of all workers' compen- tion, and
sation insurance policies in existence on September 1, 1990. Any insurer, WHEREAS, the Florida Chamber of Commerce published a report
commercial self-insurance fund, or group self-insurer which has an entitled "Cornerstone," which identifies creative new strategic directions
approved deviation or discount in existence on or before September 1, for Florida's economic future, and
1990, shall discontinue use of such deviation or discount as of September
1, 1990, with regard to all insureds. No insurer, commercial self-insurance WHEREAS, "Cornerstone" finds that the increasing transaction cost of
fund, or group self-insurer shall make written application to the Depart- workers' compensation insurance is a critical negative factor which
ment of Insurance or to the Department of Labor and Employment adversely impacts on the overall business climate in our state, and
Security for permission to file a uniform percentage decrease below the
revised rates effective as of September 1, 1990. WHEREAS, the "Cornerstone" strongly recommends the reform of

workers' compensation laws which place Florida at a competitive disad-
Section 58. Section 440.4415, Florida Statutes, is repealed on October vantage relative to other states, and

1, 1995.
WHEREAS, the Legislature finds that there is a financial crisis in the

Section 53. Sections 115, 116, 117, 118, 119, and 120 of chapter 90- workers' compensation insurance industry, causing severe economic
201, Laws of Florida, are reenacted to read: problems for Florida's business community and adversely impacting

Section 115. There is hereby appropriated from the Workers' Comn- Florida's ability to attract new business development to the state, and
pensation Administration Trust Fund to the Department of Labor and WHEREAS, the Legislature finds that businesses are faced with dra-
Employment Security for fiscal year 1990-1991 188 full-time equivalent matic increases in the cost of workers' compensation insurance coverage,
positions and the sum of $8,979,014 to implement the provisions of this and
act.

Sectin, 16 WHEREAS, a report to the Joint Select Committee on Workers' Com-
Section 116. There is hereby appropriated from the Workersu Com- pensation of the Florida Legislature revealed that the rates for workers'

pensation Administration Trust Fund to the Department of Insurance for compensation insurance are 54 percent higher than the nationwide aver-
fiscal year 1990-1991 11 full-time equivalent positions and the sum of compensation nsurance are 54 percent higher than the southeastern
$665,351 to fund the Bureau of Workers' Compensation Insurance Fraud. nited States, and 675 percent higher than the average of allthe states in the southeasternUnited States, and 60 percent higher than the average of those states con-

Section 117. There is hereby appropriated to the Department of Pro- tiguous to Florida, and
fessional Regulation from the Professional Regulation Trust Fund for the WHEREAS such report also indicated that Florida has experienced
fiscal year 1990-1991 the sum of $144,145 and 5 full-time equivalent posi- one of the rates of in for kers compensa-one of the highest rates of increase in premiums for workers' compensa-

tions to administer the provisions of this act. tion insurance anywhere in the United States during the last 5 years, and
Section 118. There is hereby appropriated to the Joint Legislative

Management Committee from the Workers' Compensation Administra- WHERAS such report also indicated that the present evelof edi-
tion Trust Fund for the fiscal year 1990-1991 the sum of $601,564 and 7 cal benefit payments under the Florida Workers' Compensation Law is 42
full-time equivalent positions to administer the provisions of this act. percent higher than the nationwide average level of such benefit pay-

ments, 38 percent higher than the southern United States' average level
Section 119. There is hereby appropriated from the Insurance Corn- of such benefit payments, and 38 percent higher than the average level of

missioner's Regulatory Trust Fund to the Department of Insurance the such benefit payments in states contiguous to Florida, and
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WHEREAS, such report also indicated that the present level of indem- Laws of Florida, relating to the repeal of s. 440.44(8) and (10), F.S., relat-
nity benefit payments under the Florida Workers' Compensation Law is ing to an advisory council and the Workers' Compensation Oversight
31 percent higher than the nationwide average level of such benefit pay- Board; reenacting s. 440.4415, F.S., relating to the Workers' Compensa-
ments, 60 percent higher than the southern United States' average level tion Oversight Board; reenacting s. 440.45(1) and (2), F.S., relating to
of such benefit payments, and 106 percent higher than the average level judges of compensation claims; reenacting s. 440.49, F.S., relating to reha-
of such benefit payments in states contiguous to Florida, and bilitation of injured employees and the Special Disability Trust Fund;

reenacting s. 440.52, F.S., relating to registration of insurance carriers;
WHEREAS, the reductions in benefits provided in this act are neces- reenacting s. 440.56(6), F.S., relating to penalties for violation of safety

sary to ensure rates that allow employers to continue to comply with the rules; reenacting s. 440.572, F.S., relating to authorization of individual
statutory requirement of providing workers' compensation coverage but self-insurers to provide coverage; reenacting s. 440.575(1)(c), F.S., relat-
are nonetheless calculated to provide an adequate level of compensation ing to local government pools; reenacting s. 440.59, F.S., relating to risk
to injured employees, and management reports; reenacting s. 440.591, F.S., relating to rulemaking

WHEREAS, it is the sense of the Legislature that if the present crisis authority; reenacting ss. 489.114 and 489.510, F.S., relating to evidence of
is not abated, many businesses will cease operating and numerous jobs coverage of contractors; reenacting s. 626.611(15), F.S., relating to fraud-
will be lost in the State of Florida, and ulent and dishonest practices; reenacting s. 626.869(5), F.S., relating to

workers' compensation insurance adjuster course requirements; reenact-
WHEREAS, the Legislature believes it is necessary to avoid the work- ing s. 627.0915, F.S., relating to rate filings; reenacting s. 627.1615, F.S.,

ers' compensation crisis, to maintain economic prosperity, and to protect relating to discrimination against certain applicants for coverage; reen-
the employee's right to benefits if injured on the job, and acting s. 627.162, F.S., relating to installment payment of premiums;

WHEREAS, the Legislature finds that there is an overpowering public reenacting ss. 54-58, ch. 90-201, Laws of Florida, relating to the JointWHEREAS, the Legislature finds that there is an overpowering public Seec Committee on Workers' Compensation, alternative methods of
necessity for reform of the current workers' compensation system in Select Committee on Workers' Compensation, alternative methods of
order to reduce the cost of workers' compensation insurance while pro- compliance with the act, rate reductions, and future review and repeal;
tecting the rights of employees to benefits for on-thejob injuries and reenacting ss. 115-120, ch. 90-201, Laws of Florida, relating to appropria-

tions and severability; providing a retroactive effective date.
WHEREAS, the Legislature finds that the reforms contained in this O m 

act are the only alternative available that will meet the public necessity On motions by Senator Childers, the Senate concurred in the House
of maintaining a workers' compensation system which provides adequate amendments.
coverage to injured employees at a cost that is affordable to employers, SB 8-B passed as amended and was ordered engrossed and then
and enrolled. The action of the Senate was certified to the House. The vote

WHEREAS, the magnitude of these compelling economic problems on passage was:
demands immediate, dramatic, and comprehensive legislative action, Yeas-33
NOW, THEREFORE,

Madam President Davis Kiser Thurman
House Amendment 3-In title, strike everything before the enact- Bankhead Diaz-Balart Kurth Walker

ing clause and insert: Beard Forman Malchon Weinstein

A bill to be entitled An act relating to workers' compensation; reenact- Brown Gardner McKay Weinstock
ing s. 20.13(4), F.S., relating to the Division of Insurance Fraud of the Bruner Grizzle Myers Wexler
Department of Insurance; reenacting s. 20.171(2), (3), and (5), F.S., relat- Casas Jenne Plummer Yancey
ing to the Department of Labor and Employment Security and the Childers Jennings Scott
Industrial Relations Commission; reenacting s. 4, ch. 90-201, Laws of Crotty Johnson Souto
Florida, relating to a petition to the Supreme Court for adoption of rules; Dantzler Kirkpatrick Thomas
reenacting s. 442.20, F.S., relating to workplace safety; reenacting s. 7, ch. Nays-I1
90-201, Laws of Florida, relating to an appropriation; reenacting s.
440.015, F.S., relating to construction of the Workers' Compensation Gordon
Law; reenacting s. 440.02, F.S., relating to definitions; reenacting s.
440.055, F.S., relating to employer affidavits; reenacting s. 440.09, F.S., Vote after roll call:
relating to coverage; reenacting s. 440.092, F.S., relating to recreational Yea-Crenshaw Grant
and social activities, going to or coming from work, deviation from
employment, traveling employees, and subsequent intervening accidents; The Honorable Gwen Margolis, President
reenacting s. 440.10, F.S., relating to liability for compensation; reenact-
ing s. 440.101, F.S., relating to legislative intent with respect to drug-free I am directed to inform the Senate that the House of Representatives
workplaces; reenacting s. 440.102, F.S., relating to drug-free workplace has passed as amended HB 11-B and requests the concurrence of the
programs; reenacting s. 440.11(1), F.S., relating to exclusiveness of liabil- Senate.
ity; reenacting s. 440.12(1), F.S., relating to commencement of compensa-John B Phelps, Clerk
tion; reenacting s. 440.13, F.S., relating to medical services and supplies; 
reenacting s. 440.135, F.S., relating to pilot programs for medical and By the Committee on Commerce and Representatives Simon and John-
remedial care; reenacting s. 440.15, F.S., relating to compensation for dis- son-
ability; reenacting s. 440.16(1)(b), F.S., relating to compensation for
death; reenacting s. 440.185(4), F.S., relating to informational brochures; HB 11-B-A bill to be entitled An act relating to workers' compensa-
reenacting s. 440.19(1), F.S., relating to time and procedure for filing tion; amending s. 440.02, F.S., relating to definitions applicable to the
claims; reenacting s. 440.20(9) and (12), F.S., relating to payment of com- Workers' Compensation Law; deleting a reference to a repealed provision;
pensation; reenacting s. 440.25(3) and (4), F.S., relating to procedures for providing conditions and procedures under which certain sole propri-
hearings and appeals; reenacting s. 26, ch. 90-201, Laws of Florida, relat- etors, partners, and officers may elect to be exempt from ch. 440, F.S.;
ing to the repeal of s. 440.26, F.S., relating to presumptions; reenacting s. amending s. 440.05, F.S.; prescribing requirements for submitting a
440.271, F.S., relating to appellate review of orders of judges of compen- notice of election to become exempt; requiring the Division of Workers'
sation claims; reenacting s. 440.272, F.S., relating to appellate review of Compensation of the Department of Labor and Employment Security to
orders of the Industrial Relations Commission; reenacting s. 440.34(2), issue a certification of the election to be exempt to such persons under
(3), (5), and (7), F.S., relating to attorney's fees and costs; reenacting s. specified circumstances; providing registration requirements for subcon-
440.37(4), F.S., relating to penalties for misrepresentation and fraud; tractors; providing a fee; creating s. 440.077, F.S.; providing that such
reenacting s. 440.38(1), (3), and (5), F.S., relating to security for compen- persons electing to be exempt may not receive benefits under ch. 440,
sation; reenacting s. 440.381, F.S., relating to applications for coverage F.S.; reenacting and amending s. 440.10, F.S., relating to liability for com-
and payroll reporting and auditing; reenacting s. 440.385, F.S., relating to pensation; requiring contractors and subcontractors to provide proof of
the Florida Self-Insurers Guaranty Association; reenacting s. 440.386, secured compensation for employees or an exemption as a condition to
F.S., relating to insolvency; reenacting s. 440.39(3)(a), F.S., relating to obtaining building permits; requiring contractors and subcontractors
third-party liability; reenacting s. 440.43, F.S., relating to penalties for engaging in public or private construction to secure and maintain com-
failure to secure payment of compensation; reenacting s. 37, ch. 90-201; pensation for employees under the Workers' Compensation Law; allowing
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contractors to require evidence of insurance or exemption; requiring a Yeas-36
subcontractor to notify his contractor of his election of exemption; autho- Madam President Dantzler Jennings Scott
rizing contractors and third-party payors to recover paid or payable bene- Bankhead Davis Johnson Souto
fits and interest thereon; reenacting and amending s. 440.52, F.S., relat- Beard Diaz-Balart Kirkpatrick Thomas
ing to registration of insurance carriers; requiring insurance carriers pro- Brown Dudley Kiser Thurman
viding insurance under ch. 440, F.S., to notify a contractor upon runer Gardner Kurth Walker
cancellation or expiration of insurance; repealing s. 20.171(5), F.S., relat- Childers Grant McKay Weinstock
ing to creation of the Industrial Relations Commission; repealing s. 4, ch. Crenshaw Grizzle Myers Wexler
90-201, Laws of Florida, relating to adoption of rules by the Supreme Crotty Jenne Plummer Yancey
Court; repealing s. 440.4415, F.S., relating to the creation of the Workers' Nays-1
Compensation Oversight Board and legal counsel; repealing s. 118, ch. 90-
201, Laws of Florida, relating to an appropriation for the oversight board Gordon
and legal counsel; directing the Division of Statutory Revision of the The Honorable Gwen Margolis, President
Joint Legislative Management Committee to prepare reviser's bills to I am directed to inform the Senate that the House of Representatives
conform the Florida Statutes to the repeal of provisions relating to the has adopted SCR 4-B.
Industrial Relations Commission and the Workers' Compensation Over-John B. Phelps, Clerk
sight Board and legal counsel; providing an effective date.

The bill contained in the foregoing message was ordered enrolled.
-was referred to the Committee on Commerce.

MOTION
On motion by Senator Childers, by two-thirds vote fiB 11-B was On motion by Senator Thomas, the rules were waived and the Commit-

withdrawn from the Committee on Commerce. tee on Appropriations Subcommittee C was granted permission to meet
January 24 from 5:00 p.m. until 7:00 p.m.

On motions by Senator Childers, by unanimous consent HB 11-B was
taken up instanter and by two-thirds vote read the second time by title, ADJOURNMENT
and by two-thirds vote read the third time by title, passed and certified On motion by Senator Thomas, the Senate adjourned sine die at 7:25
to the House. The vote on passage was: p.m.


